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PREFACE. 


All business is concluctecl through the mecliuin of contracts, and wiiethcr 
it be the ordinary affairs of domestic life by means of sinij)le parol agn-rnicnts, 
or the erection and completion of great j)ublic works by carefully pr(‘{>arcd 
specialties, the same law ap|)lies to, and the same pnnciph‘S govt-rn, both. 
Witlioiit the medium of contracts the world’s busiiu'ss would be at a stand¬ 
still, and no man can do business successfully witlK>ut some knowledge* of 
the law governing contracts. 

Every day, as coin[)c‘tition iuer(‘aS(‘S, this is becoming more* apparent, and 
everyday it is brought more foreihly to tlie attenti<m ol the schools, both 
general and technical, until now many of the universities and tochmeal 
sciiools offer to their students eoiirst'S in gemu'al business law, eousistiny, 
chiefly of the law of contracts. 

dliis hook has been publish<-d in response to a n*(}uest Iroin sev(*ial (»f tic* 
larger and inon* ])rogressivc: industrial seliools of tin* continent l«»r a t('\t Eiiok 
on the Law of Contracts. 1 he m^eessity ol sueh a book in tlu* industrial 
professions arises from ihr. universal praetic'e of taigim-ers and archit<*tas to 
prepare the ctmtracls and speeilicatiuns for public ami privat<* wtaks. 'The 
j)reparatiou of the specihcatioiis is tlu* proper and legitimate undertaking (»l 
the enginecir or architect, and the* contract, wliich i'lnbodics ami makes 
operative the s})ecihcations and ])lans, mu.st lx* drawn with rcfcrciu e* to them, 
to give to them the force aitd effect re([uir(aL If the sjK'citieations be drawn 
by the engineer (U* architect, and the c*ontraet he prepar<*d by an attorm*y, 
conflict ofU‘n results betwe<‘n the two instruim-nts, creating umbiguitv and 
litigation. Hetwa:en tlu^ two evils, the lack of law ami the want of its luiical 
knowledge, the former is r(‘gard('d as the less<T, ami tin* preparation of both 
the specifications and the contract has been, and is, intrusted to engineers 
and architects. 

A study of the statistics of public and ]irivattt work s!i<»ws that more than 
one half tint contracts are pr(‘pared by (‘ngine<*rs or archit(*cts uithoui consul 
tation with the l(‘gal ])rofc*sston. 'I'his is unfortunate, not onl\ lor tin* paitirs 
having the work done, but for the contractor umlcrtaking; it. A (outratf 
j)r(‘pared witlnmt H’gard to legid prim‘ip]t‘S is pretty certain to lead htig.u * 
tion, cither from misumlerstamlitig or misinformation as to the h-gal fights 
and liabilities of the parties, or from a failure to create a valitl and binding 
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contract as the parties intended. As this practice is the result of the condi¬ 
tions which prevail in most instances where public and private work is under¬ 
taken and prosecuted, it has not been and will not be corrected by advice 
to the parties, or to their engineers, that they should not perform functions 
which are the proper work of a lawyer. It is hoped to remedy the evil 
consequences of such a practice, in a measure at least, by placing before 
engineering and architectural students a treatise upon the law of contracts, 
and particularly of those contracts pertaining to construction work, and the 
employment of engineers and architects. 

The chapters here presented are the substance of a course of lectures 
delivered by the author some years ago before the technical classes in engineer¬ 
ing and architecture at Harvard University, and which were received with so 
much favor as to encourage the author to publish them. This was first done 
in his book on “ Engineering and Architectural Jurisprudence,"' wherein they 
were embodied together with other material subsequently collected and bearing 
upon the same subject. That work is more comprehensive than is required for 
a text-book. It would require more time to cover it than the average tech¬ 
nical school can spare from the very full course of study prescribed, and so 
this abridged edition has been issued. 

The present volume contains the essential principles upon which valid 
contracts depend and the main features of the statutes which modify and limit 
the obligations of contracts, and also, in a fairly complete and concise form, 
the law of bidding and letting. 

The part devoted to engineers" and architects" employment should be of 
much interest and practical benefit to students who contemplate a professional 
life, or a business career in which they may become employers. The chapters 
therein contained will cultivate in young men a realization of the obligations 
assumed and of the duties imposed by employment, whether as mere 
employee, or as professional man, or as public officer. 

A study of the chapter on the employee's rights in his designs and inven¬ 
tions will safeguard the productions of their creative genius, and will save 
them chagrin from having heedlessly or ignorantly bartered away the fruits of 
their labor and technical training. If in after-years they be engaged as expert 
witnesses, they will find the chapter on the employment of expert witnesses of 
much value. Every young man in the technical professions is quite certain 
to be called, sooner or later, to act as an expert witness, and he should not 
accept such a call without some advice or reading to assist him in the presen¬ 
tation of the case to the court and the jury, and to guide him in his conduct 
before them. 

The book does not perhaps present anything new so far as it describes or 
explains the elementary principles upon which the law of contracts is based, 
but the author claims for it so much novelty as is contained in a book made 
of new material and of instances peculiar to the engineering and architectural 
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professions. Almost all of the illustrations used and the cases cited as 
authorities are those that have arisen in engineering and arcliitectural work^ 
and which have had in them serious lessons either fur the owner or for the 
contractor or builder concerned in them. Thest; instances add to the 
subject-matter and give to the student much information belonging stric'tly to 
engineering and arcliitecture which cannot be olitained from any other sources 

'Fhe favor with which the author’s “ Engineering and Arehitec'tural juris¬ 
prudence ” has been received relieves him from anxi(;ty for tlu^ j>r<*sent publi¬ 
cation; except that students who purchase this lext"bt»ok talition will, when 
they enter professional practice, liiul it incomplete;. If the elifft'reame: in the; 
cost of the two books be ne>t a matter e)f much inipeulance* to tint stiulvnt, lie 
is recommended te) purcha.se in the iir.st in.stance: the complete* work e>n 
'' Engineering and Architectural juris})rudence. ” 

From his own expe‘ric*nce the author is enabk*ei to spe*ak thus conlldently 
of the value and interest that the be>e)k should have {or (he* stuelent engineer¬ 
ing and arcliitecture. At the beginning eif his profe*ssional ('are*er as an 
engineer he felt the lack eif the informatieui it cemtains and came* to know full 
well the tribulations and trials which young ine‘n will nu'et. As a teacher and 
lecturer he knows the interest whieli the subje‘e*t has lor stU(l<*nts; anti as an 
oOicer of a gre;at city (having in liaiul tlie contrae ts for its publie' improve*- 
ments) he realizes the value te) engine‘e*rs and arcliitt'i Is e>f some km>wlt*<ige: 
of Contract Law as illustrateel in liie ce>ntrae-t iorms and spe*e itieations sub¬ 
mitted to him 1)}' technical uu*n, .se>me with, anel e>tlie*rs without, .such 
knowledge. 

Te) the stude*nt the author we>uld say a word in regard to the .study of 
contract law, which perhaps will apply to the* study of any .subjeet, viz., that 
the cleisest attcntU)U she mid l>e give*n to the fundamental prine iples or e'sse'u- 
tial elements. It slu)uld ne»t only be the* hrst st<*p in the* drafting and 
preparation e>f the contract, but it .slie)ulel lie; the* last conside*ratiim be-fore the! 
final coj)}' is executed. A final revision of the* whole* instnuufut pr<'pare*d 
should always be maele; to se-e; if it ce)ut.ain the* el<‘m<*nts e>f a valiel ami funding 
contract, and that it is within the* .statnte-s limiting ami modifying the law eh 
contracts. It is siir|)rising what a number of e'ontraets, prepar<*d and passe'd 
even l>y lawyers, are: detclareel invaliel anel of no bimling e/ffee t bc*< aiise* the*y 
lack one or more; e>f the* four es.se'Utial elenu'Uts n*([uisjt(* to the: validity of a 
binding contract. Do not, above* all things, be* hurrifd in the prt'paratiou 
ami e*xe*cuti<in of a e'oiitraei anel (he spe-cifit'utiems of a work. 

'Hie book is elesigm*d to e.*ultivate in young irn’iidu-rs of the* imlustnai 
profexssions a proper uiHlerstaiieling and apprec iation <»} busim-ss and business 
relations. Craduates of teeiinical sciiools often edUain a. etuitraetcd viewed 
their professional dutu‘S and labors. 'Lhe're is dangr'r e»f narrowing, tin*ir w*uk 
to the ministerial duti(‘s of the drafting-room, the* .shop, <ir tin* field. Many 
men technically trained or educated remain in the sln»p or the: (Iraftnig'-roe^m, 
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while less skillful inen, who have acquired a business experience, become 
superintendents, managers, and presidents of the companies employing them, 
and frequently they are more justly entitled to promotion to such offices. A 
technical education prepares a man for a higher sphere than that of machinist, 
designer, or surveyor. Supplemented with a good business training, it fits a 
man for the direction and superintendence, of large works. Technical 
students should enter a broader field of action, ffy acquiring a better apprecia¬ 
tion of business relations and business principles, and a due sense of their 
duties, liabilities, and responsibilities. 

There is no business for which the training of an engineer better fits him 
or that is likely to prove more profitable and satisfactory than that of a 
contractor and builder. A young man who starts out in his professional 
career with a fair knowledge of the law of contracts is certain to show an 
interest in business methods and principles. If he will cultivate such an 
interest and make observations and memoranda of the cost of labor, materials, 
and equipment, he will soon have data which, together with those qualifica¬ 
tions previously acquired by every engineer, viz., the capacity to estimate, 
design, and erect works, will give him all that is required to undertake con¬ 
struction work and to become a successful contractor. 

It is the author's hope that by the publication of this work he has con¬ 
tributed something that shall cultivate in technical students an interest in such 
business relations as are created and fixed by contracts. If that be accom¬ 
plished, he will feel that he has conferred a personal benefit upon the student 
and a universal and lasting service to the technical professions. 

220 Broadway, City of New York. 

January 30, 1901. 
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ENGINEERING AND ARCHITECTUEAI 
JURISPRUDENCE. 


PART I. 

LA JV OF 00NTS ACTS IN GENERAL. 


CHAPTEK I. 

LA.W OF CONTRACTS IN GENERAL. 

ESSENTIAL ELEMENTS OK A CONTRACT. LEGAL AND ILLEGAL CONTRACTS. 

THE PARTIES TO A CONTRACT. 

1. Introduction,—Engineering and arclutectiial construction is rarely 
undertaken by the owners or proprietors of the structure. Works of mag¬ 
nitude or importance require the services of engineers, architects, and skilled 
mechanics who have had iiractical experience. Structures are not erected 
by the parties who own them and are to control them, but by parties who 
have no interest in thorn except what they assume for hire, or the profit 
that they can make out of the job. Tire relations created are those of an 
employe or of an indcipendent contractor, and whichever r61e is assumed, 
they are relations and obligations growing out of an agreement or under¬ 
standing called a contracd;. All work of importance is the subject of a con¬ 
tract, and it is manifest at the beginning, that a clear understanding of the 
legal status of the parties engaged upon construction will require some 
knowledge of the law of contracts. 'The reader is first introduced, there 
fore, to the principles underlying the law of contracts. 

To assume contract obligations, thc3 law r(‘(|uireH that the parties shall 
observe certain formalities and tiiat their intentions shall be evidenced by 
overt acts, whicdi may he made a matter of nuiord. Part of the requirements 
are fundamental principles of the English <mmmon law, some are the effect 
of statutory limitations, wliile others are the result of court procedure, and 
not a few rest upon that liroad, yet vagiUL ground of public policy.-"" 

2 . Essential Elements of a Contract. -.Every binding contract must con¬ 

tain four essential elements, vi'/,.: I. "Two partitas with capacity to contract. 
2, A lawful consideration: a sormd.hingiu exchange for its legal equivalent. 
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a quid pro quo. 3. A lawful subject-matter, whether it be a promise, an 
act, or a material object. 4. Mutuality: a mutual assent, a mutual under¬ 
standing, and a meeting of the minds of the parties/ These elements of a 
simple contract are of the foundation of the English common law, and no 
agreement, so called, is a binding contract unless it embodies each and all of 
these essentials. Without them our courts decline to recognize the binding 
effect of the agreement and the parties are free to fulfil their obligations or 
not at their pleasure.^ 

The order in which these elements are given was adopted because it 
seems the safest and most rational treatment of the subject of contracts 
A contract requires that there shall be, first, two competent parties; secondly, 
a lawful consideration; thirdly, a lawful subject-matter; and lastly, a meet¬ 
ing of the minds of the parties with regard to the parties, the subject-mat¬ 
ter, and the consideration. If these essentials were considered in the order 
given, there would be fewer cases of hardships and less litigation over con¬ 
tract rights. The mischief frequently results from the parties mutually con¬ 
senting to be bound and exchanging the considerations before the questions 
of competency of the parties and the legality of the act undertaken have 
oeen considered. The order adopted is that usually followed in written con¬ 
tracts. The author has followed, as closely as a liberal treatment would 
seem to permit, the lines of an engineering and architectural construction 
contract, and throughout, so far as possible, he has cited cases that have 
arisen under such contracts. 

3. The Introduction to a Contract.—Contracts are generally begun by 
introductory clauses peculiar to the law, though no special form is required. 
The forms employed are as various and eccentric as the persons who frame 
them; but of them all, it is submitted that either of the following forms 
will answer in any contract for construction work: 

[Heading.] 

THIS AGREEMENT, made and entered into [concluded] this 
.day of.in the year .by and be¬ 
tween.etc., etc.,^^ 

is a concise and direct introduction, and it is the most common form used 
in all contracts. 

[THESE] ARTICLES OF AGREEMENT, made and entered into 

between.of.and.of.on this.day 

of. 

is a good and popular clause. These are mere forms, and their selection 
a mere matter of taste with the draftsmen. 

^ tlie contract be a “written instrument void is equivalent to finding that there was 
it must be delivered. Leomird t?. Kebler’s no written contract at all. Rebman v, 
Admb- (Ohio Sup.), 34 N. E. Rep. 659. San Gabriel Val. Land & Water Co. (Cal.), 
* A finding that a written contract was 30 Pac. Rep. 564, 
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4. Designation of the Parties.— 

—by ail(i between.. . (name of owner, company, board, city, university, 

or other corporation) ., of the City of [ToWll of]., CoUllty 

of .. State of., party of the first part, an(i. 

(name of contractor or company^ Of the City of ., OoiUlty of., 

State of. 0 , party of the second part.-’^ 

The parties of a contract are designated as parii/ of the firat part and 
party of the second part, the former being conventionally applied to the 
person who contracts to sell, to lease, or to have perlormed the siibjetit-mat- 
ter of the contract, and the latter title to the person agreeing co take or 
purchase the article or to perform the contract. These terms aro freqmmtly 
avoided by using instead the nanu's ot the parties, referring to them as the 

&tid . ,tho^SWn/ Cojitr({ctor, iho hiaid Owner, the t^aid Board, (Hty, 

Company, Undversily, etc. This avoids confusion and the danger of the 
parties forgetting to which party he or they belong. A man will hardly 
fail to recognix:o his own name or that he is a contractor, when he mightnot 
remember that he is the party of the second part. When reference is made 
to the parties as the City, Board, Company, eta., or as i-lui Contractor ox the 
Bngineer, it is customary and |)rudent to insert a clause explaining who is 
intended and included within the terms, as in the .following (dauses: 

^^ddnit wh(‘nev(U’ and wherever in this <*oni,ra,ct the phras(^ ‘ ])arty of 
the s(u?on(l })art.,’ or the word ' (lonl,ra.(‘t.or/ or a pronoun in phiee of 
either of them is used, the saint* sliall he ta-ken and de(mH‘d to mean a,nd 
intend the party of the second part to this agn^einent (his [ tlieir] heirs, 
executors, a,dininistrators, or assigns). 

“That wlieiKiver the word * Mngintau-^ is us(*d in these s|)eciri(*.aiions, 
or in this cont.nie.t, it rel’tu's to and dtisignatt^s the (diief Kngineer of 
the owntn*, tjompany, or city for tlu^ time btdng, atding eitlier direcd.ly 
or through the Deputy Child ,b]ngin(*er or any Assistant or Division 
Engineer having gtmeral tdiarge of tln^ work, or through any Assistant 
or any InsptHd.or liaving immediate eliarge of a portion thereof, limited 
by the pari/umlar duties entrusted to him. 

“ ddiat wlumever the word ^ Owner,’ ‘ C()m])any,’ or ^(Jity ’ is used in 
these speciti<5ations, or in this (‘ontract, it nders to and designates t.ho 
parties of the first part to this agreement (his [ tdudr| heirs, executors, 
administrators or assigns) (or its sncctissors or assigns).^’ 

AS liKtJARDS THK PAHTIKS. 

5. Parties to the Contract.—Tliere must bo two partitas to every (Con¬ 
tract, tlie one who is bound to perform the (iontratd, and the other wiio 
is entitled to have it performed.* A person cannot (iontrattl with him- 


* A contract may be made to pay some 
unknown party to be astaotained a some 
future time upon a contingent event. 
Notes payable to ])earer, or to an indorser, 
may be mentioned as such contracts, 


though by law of men'bants’ bills and 
not<*s an*, placed upon a footing peculiar to 
Ihemstdves. An advi-riistunent olTering a 
reward is an olT<*r only, and i.s ih)!, n con¬ 
tract miiil accejJted by the person who per- 
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self and a promise to pay money to oneself is not a promissory note."* One 
and the same person cannot be party to a contract on both sides; such an in¬ 
strument can create no liability or right to a contract. Companies are some¬ 
times formed into departments and their accounts kept separate and distinct^ 
but such departments cannot enter into agreement between themselves, nor 
assume obligations that can be enforced. The departments must each 
be independently incorporated and have a separate existence.^ The same 
person cannot be party to both sides, although other parties are joined with 
him on one side or the other; and an agreement in such a form creates no 
legal right or liability. The reason of this is that it is impossible for a man 
to sue himself/ Notes or contracts made by several, jointly or severally, can¬ 
not, however, be avoided for this reason.* For the same reason it has been 
held that a partner cannot contract with his firm, and that two firms 
having a common partner could not incur liability by contract.* It has 
been held (1824) that the engineer of a bridge who was a shareholder in a 
bridge firm could not maintain an action against his firm, being himself a 
partner.® The tendency to-day is to regard a partnership in the same light 
as a corporation, to treat it as an entity, an artificial body independent of 
the partners who comprise it. On this theory it has been held that firms 
having a common partner can sue each other in equity or in those states 
where the code is established.® Agreements between partners have been 
allowed in equity as matters of account in settling affairs of the partner¬ 
ship.’ It is hardly necessary to say that one company may contract with 
another even though there are directors in one that hold a like office in the 
other; the company or corporation being regarded as a creation o£ itself, 
independent of the persons who represent it. 

6. Only Parties to Contract are Bound.—Generally speaking, the legal 
effect of a contract is restricted to the parties and no right or liability can 
result to a pesrson who is not a party.® When a contract is made with two 
or more persons for some act to be done or payment to be made to one of 
them only, the right to have it done or paid accrues to all the persons, who 
must all join in suing upon it, although only one is to have the benefit.® 

7. Legal Eepresentatives of the Parties.—In drafting construction con¬ 
tracts it is usual to provide for the death or incompetence of either party 
by making the party^s heirs, executors, administrators, or assigns of a per¬ 
son, or the successors and assigns of a corporation, parties to the contract, 
after the following manner: 


forms the services for which the reward is 
offered. 

»2 Wall. 78, 36 Fed. Rep. 213. 

® Commonwealth t). Dalliuger, llSMnss. 
439; other cases in Ames’ Cases on Bills 
and Notes 133. 

^Grey r. Ellison, 1 Giff. 438. 


^Leake’s Digest of Contracts 440. 

'Money-penny ®. Hartland, 1 Car. A 
Payne 352. 

® Ames’ Cases on Partnership, chap. vi. 
’Leake’s Digest of Contracts 440. 

* 3 Amer. «& Eng. Ency. Law 863. 

* Leake’s Digest of Contracts 442. 
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The said Party of the Second l^art [the said ...., or the said Builder, 
or the said Contractor] does hereby, for himself, his heirs, executors, 
and administrators, covenant, promise, and agree to and with the said 

Party of the First Part [the said-, or the said owner, company, or 

city], his (their) executors, administrators, or assigns [or its suc-<!i‘ssors 

and assigns], that he, the said -, his (their) executors, adminislra- 

tors, etc., shall or will, for the considerations hereinafter mentioned, 
etc., erect, build, etc/"' 

In case of death or assignment these })arties, Mdio may he (‘alh‘d stu'ond- 
ary parties, become the representatives of the principal party and take his 
place, so far as is possil)le. 

8. The Eepresentatives after Death, or Changes Effected by Law. - 
Executors and administrators are the personal n^prc'sentatives of a party as 
to his personal estate after his death. The right to enfore.e c.crtain (Con¬ 
tracts of the party whom they repr(‘.s(mt lias htum re(!ogni7a‘d from tlui 
earliest times.^ This right Ixdongs exedusively to tiui (‘Xt‘(*.ut.or, or adminis¬ 
trator, or successors, and it (Minnot he transhcrnul to ot.ht‘r jiart ics hy wortls 
introduced into tlio body of the contra(*L d’he personal rcprusmitaiivt^ m;iy 
maintain an action to rc^cover momw |)ayahlc to tlu^ p<*rson roprestmis, 
though the contract rail(‘d to make the mom/y payaJih^ (<> his exisuilor or 
administrator. If (,ho (anitracd. niad(*, it paya.ld<^ fo (‘onfraefor or his 
assigns, or to his h(‘irs or (‘xcamlors, the p<'rsonal roprt'smdaiivt* may roroviu* 
without even averring tliat the mmu^y has not alnaidy laam paid to the 
heirs/ So, too, tlu^ pcu-sonal ri‘prt‘S(‘nta{ive is liahliMni (lu* {‘on( laift, although 
not named in t-lui t('rms/ The (‘XiMuifor or administralnr has hoim htdd 
liable oven when the heirs weim named and ilu' (‘Xemilors wts-e not/ Tf a 
liouso is to ho com]d(‘.ted Ixdon', a e(*rt;un tiin(\ flie (‘onI raider’s (*\etmtor or 
administrator is hound to ])erform ih(^ eontraid, or to enforei' ifs perr<u*m- 
ance on tlio part of tin* owiut. Tlie ludr (*annot mifonai its p<u*formams* 
even if the |)rofits an^ partly in lauds/ In fluMufmavsts of theesfafiUhe 
personal representative may resin ml the mmtraidi of his (hMaalent. with the 
consent of the company or othrn* party.’ Tt is a presumption of law flint 
partic^s to a simple <mniract intend to hind not only thmnselves hut tiunr 
personal repn‘S(mtatsv(»s.* 

9. Executor or Administrator Takes Benefits and Burdens of Contract. - 

An e.xecuior he(*om(*s eniithsl to the himefit of the ('ontraefsofa de(*eaH«‘d 
contractor for the Bnp[dy of materials, or fortius exetnifion of works r«‘tn:un" 
ing immmplete at his death tliat do not involve the pers'onn! Kkill and 
ability of tlic contractor; and lie is entithsl as to complide the 

rc|)r(‘scntative may be mentioued Aimw A*. Hnr. Kney. Luu'“C‘3. 

lift in the form giv(*n in Soe. 4. page S, *7 Amm*. A*. Ibnr. Vuc'v. I,nw .T‘th 

whi(‘]i iH mmpler in ntat it avoid.ft the con- ®7 Am(*r. A'. Fmg. Kney. haw :c>7. 

fttnnt repetition of tint heirs, cx- « rrmm v. iCans. Pae.‘lt t*o., ihi (J. B. 

eeutors, ndmint.'^trator, or a^^signs in the clxviii (1^70). 

text of the contract. 7 Amer. & Kng. Kney. i^uw a‘3.7. 

* Pollock on ContractH 200. «2rarHtmHon Contracta (0th cd.) m 
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works, and to recover their value for the benefit of the contractor's estate 
In the case of an ordinary building contract undertaken and commenced 
by the deceased builder, the executor may complete it and recover the price 
in his representative character.^ A contract fco build a lighthouse was held 
to be discharged by the death of the contractor, on the ground of its being 
a matter of personal skill and science.^ 

10. Contracts for Personal Skill of Contractor.—AVhether or not the 
executor or administrator of an estate can carry out and receive the benefits 
of the contractor's contracts depends upon the character of the work. It 
may well be doubted that the representative of a physician, lawyer, or 
engineer would be allowed to step into the shoes of the deceased. A con¬ 
tractor or builder may have acquired a reputation in the construction of 
a particular kind or class of work, in which his personal skill and proficiency 
are the important consideration in employing him. If this can be proved, 
then the contract cannot be performed by the executor, administrator, 
or the assignee.’ If th^ contract is not founded upon personal relations, 
or does not require personal skill, it survives to the executor or administra¬ 
tor, and the estate may be held liable for a breach committed after as well 
as before the death of the contractor.'* It has been held in New York 
State that a contract to do certain repairs on a building for a specific 
sum is not a personal contract, which is terminated by the death of the 
owner, but the contractor can recover of the administrator for work done 
thereunder after the death of the owner, though the owner devised the 
property and the devisee directed the contractor to continue the work. 
Ordinary contracts for engineering and architectural work pass to the con¬ 
tractor's legal representatives, who take the burdens as well as the bene¬ 
fits.* A coat ordered of a tailor, who began to make it and died before 
completion, was completed and delivered by his administrator, who re¬ 
covered the price in his representative character.'' * 

11. Executor Named in Contract.—It is not necessary tnat the executor 
or administrator be named in terms; if the contract be of such a character 
that it survives, the personal representative of the contractor is liable upon 
it.* If the executor be named, it is evidence that the parties did not con¬ 
sider the contractor's services as personal. If the contract is between a city 

Stellman Nortliiip, 109 N. Y. 473; Pol- Siboni tj. Kirkman, 1 M. & W. 418. 
lock on Contracts 206; 126 N. Y. 45. As to w7ho.t co7itracis will he coiisidered 

^ Leake's Digest of the Law of Contracts, personal, see Robinson r. Davidson, L. R. 
1254. 6Excb. 269, 274; Cooper-y. Jarman, L. R. 

* Wentworth y. Cock, 10 A. & E. 45. 3 Eq. Cas. 98; Dickinson y. Callahan, 19 

® Robinson y. Davidson, L. R. 6 Exch. Pa. St. 227. 

269; and see Lloyd’s Law of Building, § 12. The contract of an author to write a book 

Cooper y. Jarman, L. R. 3 Eq. 98; 7 . is discharged by his death. Marshall t?. 

Amer. & Eng.'Ency. of Law 326. ' Broadhurst (Eng.), 1 C. & J. 403. 

« Russell y. Bnckhout (Sup.), 34 N. Y. Werner y. Humphreys, 2 M. & G. 853. 
Bupp. 271, Dykman, J., dissenting. «Quick r. Ludburrow, % Bulstr. 30; 7 

•Wentworth y. Cock, 10 A. & E. 45; Amer. &Eng. Ency. Law 326. 

* See Sec. 12, infra. 
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and a corporation, '^its successors and assigns/^ for erecting waterworks 
and funiisliing water to the city, it is assignable by the corporation/ If a 
party contract for himself and his executors to build a structure and die, 
the executors must go on or they will be liable for da,mM,ges for not com¬ 
pleting the work. If they do go on, they may recover as executors and the 
money when recovered will bo assets in their hands/'* Hence the advis¬ 
ability of a contractor’s making his executor or administrator a party to his 
contract/ Contracts founded on personal qualifications, as skill, ability, or 
integrity, such as the employment of an agent, a servant, an artist, an 
author, an architect, and an engineer, terminate with the death of the 
employer or employee in the absence of express stipulation/ 

A contract for the employment of an agent by a 2 )artncrship is dis¬ 
charged by the death of one of the partners/’ Therefore the legal repre- 
centatives cannot enforce such agreements; and frequently, if the contract 
be for a com^fieted structure or piece of work, the representatives cannot 
recover for tlie services performed. 

12. Executor’s Liability on Contracts and for Torts of Party.—An exec¬ 
utor or administrator lias power to complete a contract made by the i^erson 
he represents, but he cjannot liy virtue of tlic general jiowers of his office 
make contracts which shall bind the decedent’s estate, d’ho elfcct of such 
contracts is to bind the repr(^scntative." For goods or materials purchased 
for the benefit of the eslato he incurs a personal liability.” fidiis would not 
apply jirobably to maLerials inirchased in the execution of a building con¬ 
tract of decedent, as executor or administrator. 

At common law no action could be brought against the executor or 


'Carlyle L. W. & P. Co. vi. City of 
Carlyle (Ill. Sup.). tlO N. K. R(^i>. tm. 

‘•'Marshall n. Brondhursi, I C. iS: J. 403. 

''ll. may la; asked why llic word “iKur" 
is (‘inployed, as if i(. werct po.ssihh* for a 
parly to l)ind hi.s heirs to p(‘rroriu covci- 
Hants to build, or to assume. e,t>utrac'.tual 
oldig’aiion.s, siruH? courts have, ludd 

that th(^ exeoutcjr U th(^ one who is liahlo 
thouj;'h he lui not mentiomul in th<‘ eon- 
tra(a., My the. eonumyn law ooiitrac'tual 
rii>:hl.s went to the (‘.\<ieutor and adniinis- 
trator on death of tlu; ecnitraelor, with all 
lyersonal prop(‘rty, choses in action, etc. 
His ostatiis in bic. siiuph^ wiiiat liable in the 
hands of th(‘ heir only, for de.bts by spe- 
( i:iliy in whi<th the *h(‘ir was nam<‘d. 4 
Co'..y s Ca.ses on K<‘n,l Pr(>p(*rty 043. It 
liierofore was necessary that tln^ ludr should 
he nanied in tint eontra<'t, and that ilslmuld 
be under seal, if the owihu* or company 
WouUl hav(t any (tlaiins on (lie real estate; 
by wh'eh it is probable that it beeume (lie 
custom to draw construction contracts ns 
s{)ecialtieH In the Unitiai States /gener¬ 
ally, a man’s property, real and personal, 
is liable for his debts, and the distinc¬ 


tion b(‘tw(!en nail and pin-sonal assets 
is not so marked in considerinij; contract 
oblieatinns. 4 tiniy’s Ca'^es on Iteal Prop¬ 
erty 043, q'here is litihr use of the 
word, hut it is and will be u.'^ed, for law¬ 
yers are slow to make ehan/i:e.s in old and 
eslahlished forms. Like the e.xpres--ion 
“work and labor" in llie common (ayiints, 
it is u.s(m1 h(‘(*Jiuse others have used it. but 
it would be (lillieuU to diHtin/!;uish bctweim 
work and labor To be 8af(‘ and avoid 
unforeseen complications both the words 
are used, and it is recamimended that the 
word “ h(‘irs" Ix* insm'bul, as it is good 
usug(^. The readtn* may reasonably ex¬ 
claim, What a ble.ssing it w'ould be if some 
profound seliolar of law %v<)uld <iome for¬ 
ward and explain away the abundance of 
in<*aningless words tliat pervade legal 
(hxnnmml.H, and icxpunge the surpln.sngo 
impos(‘d by a,nci(‘nt laws and prac^iec that 
still pervades our legal instruments 1 

'*7 Amer. & Eng. Ency. Law 262 and 
326. 

*'7 Amer. & Eng. Eruy. Law 326. 

® 7 Ariicr. & Eng. Ency, Law 299. 
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administrator for a tort committed by tbe deceased person whom he might 
represent. The word tort includes acts of trespass, trover, false impris¬ 
onment, assault and battery, slander, deceit, etc. Under that law it has 
been held that a complaint alleging that a contractor was prevented by 
owner from performing work under his contract and asking damages result¬ 
ing from the loss of profits which he expected to make was an action in tort, 
which did not survive the death of the owner.' It has been held that if by 
reason of a tort the estate of the deceased person has derived pecuniary profits, 
that the representative could be compelled to account to the party injured.® 

13. Assignee of Contractor or Owner.—The word assigns'’ is in common 
use and is a desirable, though perhaps not a necessary word. It should be 
omitted if the contract is a contract for personal skill or if it contains a 
clause forbidding an assignment, as it tends to show a contrary intention. 
An assignee would probably be bound without being named in the contract, 
or at least he could take no benefit without assuming the burdens.® An 
assignment of a contract in express violation of a positive prohibition is 
void, and the party claiming through such an assignment is entitled to no 
relief in equity.“ 

Contracts for the performance of personal duties or services are not assign¬ 
able so as to confer the right upon the owner to command the services or to 
compel him to accept performance by the assignee. One who has con¬ 
tracted to perform work which requires skill and science cannot impose 
another in his place without consent of the other party. ^ If the contract 
is given to the contractor because of his peculiar proficiency and skill in 
executing the work required to be done, then it can be assigned only by 
consent of the parties to the contract, which may be properly established by 
facts and circumstances showing his assent. Evidence tending to show 
such assent is admissible.® 

A contract for the erection of a lighthouse has been held one for per¬ 
sonal services which could not be completed by the representatives of the 
contractor. 

The introduction of the word assigyis in the instrument may be evi¬ 
dence that the parties anticipated the possibility if not the probability of 
its assignment, and it is therefore sometimes omitted rather than to raise 
such a presumption. Thus an agreement or promise to a company, its 
assigns or successors, will enable the assigns and successors to complete 
works started by the company, and to enforce promises made to it, when the 
execution of the work is the essence of the agreement.® 

* Jenkins 'o. Bennett (S. C.), 18 S. E, McCarty, 45 Mo. 106; Betiiiehem-y. Armis, 
Rep. 939. 40 K. H. 34; Haskell d. Blair, 3 Cush. 

^7 Amer. & Eng. Ency. Law 333. (Mass.) 534. 

® 29 Amer. & Eng. Ency. Law 978. ® Crawford v. Wolf. 29 Iowa 567 [1870]. 

Griggs-y. Landis, 19 K J. Eq. 350 [1868]. Wentworth v. Cock, 10 A. & E. 45. 

®1 Amer. & Eng. Ency. Law 832; Mun- Michigan M. & C. R. Co. -y. Bacon, 33 

Belli). Temple, 3 Gillman 93; Lansdeni). Mich. 446 [1876]. 
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14. What Contracts and Claims are Assignable.—Construction contracts 
are in general assignable, if there bo no clause contained expressly forbid¬ 
ding an assignment, and if the statute authorizing the work does not pro¬ 
hibit it, and such an assignment is valid. Any executory con truth., nut 
necessarily personal in its character, and whicli is consistent with the rights 
and interests of the adverse party, may be as fairly aiul sidluuent ly (‘Xtunitcd 
by tlie assignee as by the original contractor, if the contractor has not dis¬ 
qualified himself from its performance.' A contrath. to do work on a street 
can therefore be assigned, and if the assignee fuHIlls the contiitions of the 
contract he can enforce it and recover the c.oiitrattt [)ric(‘.^ d'lic assignnnnit 
of a contract for cleaning streets is not against public; [jolicy so long as tiio 
city retains the personal obligation of the original cont rac.tor and Ids .sure¬ 
ties,^ and an assignee can maintain an action in ceputy for a division of the 
profits of a building contract if he luis ]>erform(sl his undertakings.^ (Con¬ 
tract to put on a gravel roof, to bo done in iirst-class shape and guaraiitcc‘d 
for a certain time,'* and a contract to drill an oil-wcdi/' liavt; i)t*t;n Indd 
such contracts as might bo sublet or assigned, wh(*n it. was not shown t hat 
the contractor was specially fitted to do the; work arid was cmployud on 
account of his knowledge;, experii‘n(‘(;, or ])(;c.uiua,ry ability. 

15. Contracts Awarded to Lowest Bidder may be Assigned.-('out raciB 
award(3d to the lowest bidden* after adV(*rl.i.sing for propo.nils .arc not. of u 
personal character, reepiiring rare gtniins or ext ruonlinarv skill, l»ut may he 
assigned. The j)ul)lic a.rej inviteal to hid for and t.ake* t }u*s«‘(*(>nt raft s regard¬ 
less of professions, trades, or oe'.c.u pa (ions. Asidc‘ from thi‘ diserrtion moially 
vested in the lioard to n'jecd. all bids whtm ih(*y detnn it. for tin* puldia 
good, or the hid of any party who may hav(‘ proV(*d (h‘limpmnt or unfait hful 
in any previous C(>ntra(;t, tlieu'e^ is Jio n*s(ri<;tiem n[)on the; capacity <d" t.ho 
contractor. Ifci is not expeM;ted or rcepiireni to do tin; work in peroou. 
Whether he knows anything a,bout tin; work, or e‘an it*U tin; ditlcronro 
between a tniid turnpike; and a Kie'holson pavi*nn;nt, or win*!In*!* a st*\vcr 
should be c;onstriH;ied in (.lie sbapi; of a longitudinal h(‘c( ion <»f an (*gg 

or wlii<;h end of tlir; Ke;<;l.ion should bo upp(*rmost, is cd no (‘om:(*(pn*in’c, f<jr 
the contnict is not awanhsl him h(M;aust; of his sup<*rior knowledge (u* fkill, 
but bee'.ause bis bid is the lowe^st and his bond for t in; pe*rrormanee td iho 
work iu a workmjudik<; imunn;r and a<;(;ordiiig to the; spe<'itieat ion s i i good. 
Mor(;ove;r, by the tc;rms of the etouirae't, tin; work is to In* perfetrmed tmdi'r 
tlie direction and toi.he sa,t.isfa(;tion of tin* t;ngim;(*r; it is A/.v skill and irvniuH 
therejfore; which give;s form and excedlenca; to the; work, and it is then*- 


^ Bates Lmnhe*!* Co. (Muin.t fj? N". W. 
Rep. 21K. 21) AiiU‘r. & Kng. Ein;y. I.aw 
978, and cases cited. 

* Taylor'?). Pnhuer, III Cub 241. 

^ Devlin v. Mavor et al., tJU N Y. 8 
[1875]; and sr Tiitlle ??. City of Portland 
(Ore.), 37 Pnc. Rt;p. 911. 


Mloughrrtv r. (Srotig (Nb'im, 30 N. W. 
lO-p. ‘151. 1 ISHH]. 

r. <’litTordlCulo, Aop ), 40 Ikir. 

Rep. 477. 

^ <iaU;y i\ Mellon (Pa. Sup.). 33 At!. Hoiu 

500. 
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fore in his genius and skilly if anywhere^ that trust and confidence are 
reposed.' 

Ill Xew York State everything that could be transmitted to the assignor's 
personal representatives is assignable. The test is, whether or not the thing 
assigned would pass to the executors and administrators of the assignor at 
his death. ^ 

16. What Interest does an Assignee Take.—Where the assignees of a 
contract to construct a railroad agree to save the assignor harmless from all 
liability by reason of subcontracts previously let by him, a failure to pay 
the amounts due on such subcontracts is a breach by the assignees for which 
the assignor can recover without first showing payment by himself.” 

An assignment of money due and to become due on a building contract 
efiects an immediate and present transfer to the assignee of a right to 
demand and receive the money assigned without notice to the debtor.* 

To complete the assignment notice should always be given the debtor to 
establish priority o claims of the assignee over those of materialman, other 
assignees, and creditors. Until informed of the assignment the debtor may 
regard the contractor or assignor as the creditor and may pay him and 
accept a release, or settle the claim with him, or purchase a debt which he 
owes and use it as set-off.^ 

When a contractor assigns his contract with a city to build a structure 
it seems there is no implied warranty on his part of its validity, and if it 
turns out to be invalid and worthless the assignee cannot avoid the payment 
of notes he has given in consideration of such assignment, there being no 
misrepresentation, concealment, or fraud on the part of the contractor.® 

The'cases are common where contractors have assigned to subcontractors,’ 
and the latter may maintain an action on such assignment, but subject to 
defenses existing against the assignor or principal contractor. Moneys not 
yet earned, but expected to be earned in the future under an existing con¬ 
tract, may be assigned,® as can the lien of a mechanic or materialman,® but 
the lien must have been perfected first. An assignment of claims lor work 
done or materials furnished was held to give no right to the assignee to a 
lien.'® The assignment by a subcontractor of his account for work performed 


^ Emery d. Bradford, 29 Cal. 75; Taylor 
V. Palmer, 31 Cal. 240 [1886]. 

® 1 Amer. & Eug. Ency. Law 832. 

® Mills V. Allen, 10 Sup. Ct. Rep. 413. 

^ Board of Education v. Buquesnet (K. 
J. Ch.), 24 Atl. Rep. 922; Union Pac. Ry. 
Co. V. Douglas Co, Bank (ISTeb.), 60 H. W. 
Bep. 886. 

^ 1 Amer. & Eng. Ency. Law 840. 

For a case where notice was given in 
En^ish to one who could not read English, 
Benton 'd. Monnier, 77 Cal. 449. 

«Gould V. Bourgeois, 51 N. J. Law 361 

Secs. 182-; 


[1889]; lut see Humphreys v. Jones, 5 
Exch. 952. 

Chambers v. Lancaster (Sup.), 38 N. Y. 
Supn. 253; Dirim pie iJ. State Bank (Wis ), 
65 N. W. Rep. 501. 

® Perkins d. Butler Co. (Neb.), 62 N. W. 
Rep. 308; Tracy v. Waters (Mass.), 39 N. 
E. Rep. 190. 

® Milwaukee Mechanics Ins. Co. v. 
Brown (Kans. App.), 44 Pac. Rep. 35. 

10 Jenckes v. Jenckes (Ind. Sup.), 44 N, 
E. Rep. 632. 
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as collateral security does not defeat his right to perfect a mechanic’s lieu 
therefor.^ 

17. Third Parties, Strangers, and Beneficiaries.^—Persons not parties to a 
contract may subsequently acquire rights under it by assignment and opera¬ 
tion of law, as the right of administrators, receivers, and succt^ssors in oHieo, 
but, as a general rule, strangers can not sue on a contract. Jt the con truth, 
not under seal, be made for the benefit of a thinl party, it lias been rcqauit- 
edly held that the third party can bring an action to recover what he is fairly 
entitled to under the contract. Evidence may be introduced to show tluit a 
written contract was made in behalf of jiarties other than those na-nuMl, and 
to charge such other persons.'' A third person, who is only indinuitly or 
incidentally benefited by the contract, will not be allowed to sue upon 
it. For example, a stipulation in an engineering contract, by which the 
contractor is to indemnify the owner for damages, does not give to a pa.rty 
injured a cause of action against the contractor," A provision in a contrmd. 
that a city may retain money until the contractors shall have jiaid Ids lalior- 
ers, does not give the laborers any rights against the city when the contrac¬ 
tor has been paid in fnll." 

A provision that the owner shall retain a certain pensmtagi^ of tlu^ <‘on- 
tract price till the completion of the work is for the lamelit of tlu^ u\v\wi\ 
and does not alford a ground of personal liability by the owner to huI)- 
con tractors.*^ 


The third party cannot sue on the contract, nidc^ss it is perhud.ly <‘l(‘ar 
that both parties to tlie contract intended it for his hemdit, nu^re fat;t 

that the third party might ho henefiUul is inHuflu’.ient.'’ It has Ihhui held, 
however, that a])ond lo aviiif by contraid.ors, jiroviding that th(‘y will pay for 
all labor and materials furnished, is a promises for tho htnudit of all pm’Koim 
furnishing labor and materials, and such persons imiy sue on it / espindally 
when tho city or county is required by statute to setuire its lah(jr(n‘H and 
material men by a bond that the (*,on true‘.tor will pay tluuu.'* If tluU)ond he 
to pay for all materials furidshed, tho contractor is not liabh^ (dilu'r under 
his contract or on the bond to creditors of snhc.ontrac.torH for luahndals fur¬ 
nished, and the canitractor’s assignee is no monj liable.^ It has fnaiuimtly 


^ Ttfnc‘r IIughcH (Mo. Sni).), 34 B. W. 
Rep. n io. 

niopoHf). Arnold. 30 N. Y. Supp. 997. 
FnMich %). Vix (N. Y. App.), 37 N. K. 
Rep. 612. 

'^Old Dorn (Jran. Co. v. Distriet of Oo- 
lumbia, 2()(a. of (naiinslCT; Havre Lmnb. 
Co. Unioii Bank ((^)lo. App.). 41 Pae. 
lie.p. 844; Ijawrenee v. Uniti-d Btate.s (C. 
0 ), 71 Fed. Rf‘p, 228. 

^Bteele v. McBnrriey (Iowa), 65 N. W. 
uep. 332; Weller t). (lohh?. 66 Iowa 113. 

* Wright V. q'erry (Fla.), 2 Bo. Ih^p. 6 
[1887]. 


Twninn r. IdneohifNeh ). 57 N. W. Ret>, 
531; KnulTman i\ (’oop<»r (Neli,). 05 N. W. 

796; Bt.. Louis v. Von indd (Mo.I, 34 
B. W. Hep. H4:k 

Bii. of K.l. V. (Jrant (Micdn). 61 N* W. 
R(‘p. 1050; (}ilrn(»re?\ Wesfennan (Wiisti.). 
43 I*ae. Itep. 345; Wilson v. Weldier (Sufr >. 
36 N. Y. Bnpp, 550; hut nmfru, 
Bit!Tal(» PenH’tit do v. MeNauvht<in (Htto n 
3 h5 N. Y Hu up. 45 ; $fe 11 Anu*r & Kitir. 
Kn<‘y. Law 527 9 

^ Brower v, q'honipson Ltniiber Co. 
(Dreg.), 43 Pae.. liep, 659. 
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been held that the rii^ht of a third 2 >arty to a contract to sue upon it does 
not extend to the cane of a contract under Bcal.* 

For like reasons, a subcontractor ia not liable to the owner for negligently 
and uuskillfully doing his work by which the owiun* is injured, there being 
no contrar't !>etwecn them. ^Phe owner shouhl bring suit agairist the prin¬ 
cipal (‘ontractor.**^ A subcontractor can lud. hohl a company or proprietor liable 
on their contract with the |)rincipal contractor ; nor can the theory ilnit the 
contractor was mi agmit of the <‘ompany be a groumi on which to hold 
it liable.^ A wife is not liable ft»r a contract for sinking a well upon her 
proptudy, made by the husband without her authority, as his own (uiterprise 
and in his own interest/ A third party is not liable to a <‘ontnuttor for 
work done on tlie represmitatiim, by the owner and (unployer, that the said 
third party wouhl pay for the work, Mie contracdor mnn*r having c*onnnum- 
catetl smdi reju'esentation to tln^ thin! party nor having o!>tain(‘d his assent to 
it/ A property ownt*r cm a strt*ct is not a party to a c<mtnu‘t for the irnprovo- 
inent of tlu' street nuule between the (‘ontracior and the superintendent of 
the streets ; ” and wluu*e a city has tu:t<’red into a contraet ttj furnish certain 
things to its citi'/sms, (he tnty, and not a i-ifi’/.en, is t he proper party to bring 
actiiou against the ctmipnny for a hrench of such tNuitruct.’ 

Where out* buys at sheritl's salt/he property of a cont ractor who has failed 
and, taking tlu^ place of tin* c(mtractor, umlcr a partly ptwformetl building 
eoniruct, (‘ompletisl tht' work for him, he isenfithnl only ti) the amount which 
would have hciui due tin* contractor, who hud ht»en overpaid for the work 
already done by him/ 

18. Third Party—Sureties. When the ccmtrucdnr fails or refuHt\H to com¬ 
plete luB contm<‘t, it frccjucntly happens that the surety of the contrae.tor 
assumeH the contract ami completes tlie work,in whicli case he tnkt*s the place 
of the contra(*t(>r, assumes all the burdens, and takas the Imnefifs. llt» may 
be numtloiHnl in the hotly of tlie eontruct as a i;arty, or he may assunu^ the 
work under an assignment from the contractor, or by permisHion tlie owner 
of the works. 

While not strictly a party to the contraet, as contracts ant usually 
©xprcBsed, yet the surety is frequently the responsible party hehimi the (con¬ 
tractor, atitl the party whom the company or owner hajks for the ultimata 
performance and comjdtd.ion of the contraci. Hue contractor is tmiployed for 
his skill ami compettmt»e to do tluei work, and the surety is regarded m the 
backer wlio will see to it that it is comjdetely performed. It is, therefore, 

* a Awer. & Kng. Kncy, Lhw sea. the ^Hiliihfon Hanford, as N. Y. Hiiper. 
mlvn t}f iemml tthith ulhm aethm Ct H4l [IHTBl. 

whm the mmmmt'inm pmetke wmthl not, * Dyii' 1K HarHlow. 50 Fiil, SoC [1875). 

r Hochni, at Mo. Bd f IHCM]. (dUdmrmt W. I, & L. (*o. e, (liy of 

^ llljOHlIriir r I>nv<*n|M)Tt lla.). 55 N. W. f*lehnrnc lTt*x.)» B. W lii-p. TSM 
Hep. Bl; f?. Motitgomery Co. ^Marshall «. Brick (Pa. Ban.), ^4 Atl 

(Iowa), ill N. W, Hep, m, Eep« 520. 

**Devine#. MeMillnn, il 111. A|>p. 571. 
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important that the relations of the surety to the parties and the contract be 
understood. The suretyship of a party is created usually, not in the contract, 
but in a separate instrument, called a bond. Frequently there is no mention 
of the surety in the contract, yet upon the execution of the contract may 
depend the binding elfect of the bond. 

19. Third Parties, Sureties are Not Liable to Them.—If the bond guaran¬ 
ty tliat the contractor sliall pay for all labor and materials furnished him 
in executing the contract, it seems that laborers and materialmen have cer¬ 
tain rights-' A contract of guaranty that a contractor should perform his 
contract to erect buildings, and to pay for the materials and labor so that 
there should be no liens, does not give a materialman a right to sue the 
guarantor.* Sureties on a bond conditioned that the building should be 
turned over to the owner free from all liens for labor and materials, are not 
liable for labor and materials furnished to the contractor and subcontractors 
on their individual credit.^ A surety on a bond conditioned that the con¬ 
tractor shall pay all debts immrred by the contracitor is not liable to subcon¬ 
tractors for labor and materials furnished.'* For a creditor of the contractor 


to recover from the surety, it must appear that the creditor knew of the 
agreement on the part of the surety to pay, before he performed the worker 
furnished the materials.® In other words, he must liave trusted the contrac¬ 
tor on account of or by reason of the additional security. 

20. Surety Keleased by Unauthorized Changes in the Contract.-—A 
surety is one who has assumed certain obligations in relation to a eontract 
but wlio is not a party to the eontraei. He is bound in the manner and to 
the extent provided in the obligation and no further. If ho has under¬ 
taken to guaranty the performatice of an express contract under certain 
circumstances, he cannot be held to fulfill his obligation with respect to a 
different contract or under different cinuunstances. A variation or altera¬ 


tion made in the contracjt by the parties thereto witliout the surety’s con¬ 
sent is fatal to his obligation." It is not nccesBary that he should sustain 
injury in consequence of the change; he may stand upon its terms, and if a 
change is made without his conserit it is fatal to Iris liability," even if the 


change is for the benefit of the surety.' 

^Doll t?. Ornme(N(!b.), 59 N. W. Kcp. 
800. 

® Weller ii (loble, 00 Iowa 119-, accord 
Stetson t5. M(d)«>tiHld, Pac. liep. 108; 
me aim Kelly v, Iv-lb.L-i;. 79 III, 477; Me- 
ClH‘.sn(*y v, Syraf'use, 22 N. Y. Sup(>. 507 ; 
ami Bell r. Paul (Neb.), 52 N. W. Kep. 

ino 

®Btet.‘ion M(‘l)oiml(l, MeChessney v. 
Syrae.iise, lb‘ll v. Paul, suprm, 

^Swindler u. State (Itul. App.), 44 N. E. 
Rei> 00. 

®Ban V. Newton, 7 Cu.sb. (Mass.) 599, 

* St, Albans Bk. u. Dillon, 90 Vt. 122; 

* See Sec. 71, infra. 


Watriss Pier(‘e, 92 N. If. 550; Gen’l St. 
Nnv, Co. V. Bolt, 0 a. B, (N. S.) 550. 

Simonson v. d'hori (Minn.), 91 N. W. 
Pep. HOI [18871: Berks Do, r. Kovs, 9 Biiin. 
(Pa.) 520; 24 Amer «51s Kusi; Kney. Law 
898 ; 29 Auier. <,% bbiey. Law 790; 

l)ut HCfi contra, r. DambacOi, 4 Pa. 

(5). (9. R(‘p. 899; Dointnis^ioiiers, etc., v. 
Ro.s.s, 9 Blniu'y (I9i.) 520; Mill(*r v. St<*wart, 
4 Wash. U. D. 20; per Story in Miller v. 
Btnwart, 9 Wheat. ()8() [1824]. 

** Weir PI(»w Do. Walinglev, 110 Ind. 
242; hut sm Hninilion r. Woodworth 
(Mont.), 42 Pac. Rep. 849. 
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A departure from the terms of the contract by making payments on 
orders of tlu^ contractor without refereiice to the state of the work or the 
terms of the contract, or in ex<jeas of the installments or percentage due 
under the contrac.t, is BuOkiout variation to discharge surety froiii lug 
obligation.* l*he provision that the last (»f several installments shall bo 
paitl when the stnuUure is (.•ompleted operates as a secuirity to the owner, 
and the surety is entitled to the beiudit lh(»ret>f. If deprived of atiy part 
of sueh setniriiy lie is discharged from liability to that i'xttnit," d’he ('on. 
tractor should not he (U'crpaid nor should his ('ompcmsation he incrt'astul.® 

ddie ('ufon'ed payincmt or d*‘dut*ti(m <d claims of t*re«iitcn\s against tlie 
contnu^tcn* ludd by tiie owner as attorney for said (‘rediters is not smdi a 
hrea(di of (*ontraC‘t as will rt'h'ust* the sunSit's on tlie (‘enlratUor’s IhhuI/ It 
does not matttn\ it seems, that the overuayimmi was made, on the fraud¬ 
ulent repn'sentat ions of tiHM'ontnietor tlmt tin* work was half dom\ when 
the (‘ontra(d. pnn'ides that tin* paymerds shall bt* estimated by ihe^ engiiHHU*. 
Tile sunCat's distduirgini/ If the contiaed. stipulafi's that payments 
shall h(‘ made as tin? wtu’k progresst‘s, <»n tin' esfimatt's of t!u^ an‘liitec‘t, pay¬ 
ments must not made without smdi eslimati's or in t*\cess of tliein, witli- 
out tlu^ cHuiseiit of tho surety.® The paytmuits may be made' without the 
Arclutectt's cerlifn'ales, it seems, if not in e.X(*t*ss of wliat t-lie archifeci’s 
fstimat(*B would hate been/ 

If by the contract, tluMircdutec't’s esfimati' is made c(m<*lusive arid a cH'rtain 
per cent, of such estimate is n'st»rved until eompletion, it is as much for the 
Indemnity of the sundw as for tin* <»wner. If tlm stirety has (‘xecnd^Hl a 
written guaranty for the fuithftil |H‘rf(»rmam‘e of tfie camtrac'i by the eem- 
tractor, the surety is hound by the engimn‘r’si\siimat<% and is m»t rcdinised by 
the fact that/.he owner lias paid more than the agreiHl pm* eeiit. of the work 
clone according to the eontraet price, hut not more ilian the correct pcreimt 
of tlio architee/s efiiimatc/ 

However it has In^on held that the making and giving to a material- 
man of an order liy the tmntruetor, and the at*ceptam‘e of tire same by the 
owner, for an amount great(‘r tlian the estimate of amount due to con- 
tractor, did not eoustitute an advanc'o payment whicl]i would release the 
Burety/ 


' SirneiiHmi (}raat,B6 Mime 4^1) [1HH7]; 
md Me Ii9 Mfrtu. 4iri ; Evans v, Oradrii 
(Mod. 2« a W. Hep, 4110; Ball I^iutl 
(Neh.K fri N. W. Hep. 1110; (leiteml H. 
Nhv. Vak h Ho't. 0 V H. rN‘. S.) 5.V0; 
(leidou r. Hfta, H El. & HI. BNt5; dui eee 
KfUilfmaii «. Cooper (Nell.). 05 N.W. liep. 
796. 

* Pickard Schant'/, (Miss.), 12 Bo. Hep. 
M4. 

® Wardaii i». llyao, S7 Mo. App. 466. 
‘*I>e Mattes v, Jordan (Wadn), 46 Pac. 
Rap. 401 


^ Iltwrd of CoinmE»!oii<*fH r. Hriudiiiin 
(0 ilK 57 Fell. Hep 179. 

^ Bell r, Paul *Nvh m N' W. Hep 
1110; IC’Ote f 'riiueiicr, ! Mo. App. 725; 

e. Warriiigftm (FJa.’l. 19 So li«'p HHH, 
rreetptfd tteelip imp-TtHk and maienaii df*'’ 
lirertd 

^ Smith fi. Modesou (N. Y. App ). 42 N. 
E liep 669 : Imt me Hremmu r Clarke. 29 
Heh aSo. 

« Firniey fi, Comloit. 86 111 7H(1877J. 

^ 1)e Maltos Jordan |Wa«h ), 46 Piia 
Hep. 402. 
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When the obligation of the contractor was to furnish, prepare, and set 
granite, and the owner was to make monthly payments of a certain per 
cent, of the estimated value of the work performed on the building,pay¬ 
ment for granite prepared as well as granite actually put in the building 
was held not to release the contractor's sureties.' • 

Payment in full to a contractor upon completion of his contract,^ or 
partial payments when the work has been substantially completed to the 
required stages,® or payment to contractors who have fraudulently concealed 
defective work,^ will not discharge a surety even though the owner paid the 
contractor without retaining enough to cover the claims of lienmen, when 
his contract authorized him to do so.*^ 

Many changes made in a construction contract for a consideration and 
without the consent of the surety have been held to discharge or release him 
from liability—thus an extension of the time for completion.® To obtain 
his discharge the surety must^plead the extension in his answer and he must 
prove it at the trial." It has been held that an extension of time and over¬ 
payment did not release a surety on a bond providing that the contractor 
should pay for all labor and materials furnished him, as to the rights of labor¬ 
ers and materialmen.® The extension of time of payment must be for a 
definite time, and on a sufficient consideration to discharge the suretv.® 
The act of materialmen in allowing a contractor thirty days in which to 
pay for materials furnished does not release a surety obligated to pay for all 
materials furnished."® 

Failure of the owner to insure property as agreed,“ or a change in the 
person of the architect without the surety's knowledge or consent;"® ora 
refusal by the owner to have the price of alterations fixed as provided in the 
contract, by arbitrators; or if certain matters are to be determined by arbi¬ 
tration and certain other matters are afterwards included in the submission 
without the knowledge or consent of the surety,"* then the surety may be 
discharged. 

Sureties are released by a departure from the terms of the contract in 
respect to-plan and materials, without the knowledge and consent of the 


’ Smith V. Molleson (N. Y. App.), 42 H. 
E. Rep. 669. 

* Duluth V. Heney, 43 Minn. 155. 

» Stimson Mill Co. -w. Riley (Cal.), 42 
Pac. Rep. 1072. 

* Kingston d. Harding, 2 Q. B. 404 
[1892]. 

B Casey v. Gun, 29 Mo. App. 49. 

« Todd V. School Dist., 40 Mich. 294; 
and see 61 Mich. 426; Hall Johnston 
(Tex.). 24 S. W. Rep 861; Samutll v 
Howarth. 3 Mer. Ch. 272; Hill v. Wit- 
nier, 2 Phila. (Pa.) 72; Mayhew v. Cricket, 
2 Svvanst. Ch. 185, 

Hayden v. Cook (Keb.), 52 hT. W. Rep. 


165 ; hui see Hanks v. Gerbracht, 26 N. Y. 
Siipp. 1097. 

^ Doll V. Crime (Neb.), 59 N. W. Rep. 
806; Conn v. State, 125 Ind. 514 ; Stefifes 
V. Lemke, 40 Minn. 27. 

« Houston 1 ? Braden (Tex. Civ. App.), 37 
S. W, Hep. 467. 

Wilson V. Webber (Sup.), 36 N. Y. 
Supp. 550. 

Watts c. Shuttleworth. 5 H. & N. 235. 
Kane xt. Thuener, 1 Mo. App. Rep. 725. 
Truckee Lodge x. Wood, 14 Nev. 293. 
Cooke X. Odd Fellows (Sup.), 1 N. Y. 
Supp. 498. 
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surety/ An agreement between the owner and contractor to add another 
story to a building; ^ to substitute steam heat for stoves and a gravel roof 
for a tin roof; ’ to increase the cost of plastering by $231, and adding 
to the expense a bulkhead for sewer connections, and changing the arrange¬ 
ments of the closets;" an interlineation in the specifications and addition 
of the words,sliding doors between hall and parlor'' and “bath-room,”* 
have each been held to release the surety, on the contractor's bond. 

An agreement, endorsed on a building contract by the owner and con¬ 
tractor, providing for additional work for additional compensation, has been 
held not such an alteration of the contract as will release the contractor's 
sureties.® A surety for a subcontractor between him and the contractor is 
not released by changes made in the specifications and plans by the sub¬ 
contractor under an agreement with the owner and without the knowledge 
of the contractor; ^ and alterations without the knowledge or consent of the 
owner will not discharge the surety on the bond.® If the contractor simply 
consent to certain changes in the minor details of the work but without 
binding himself to conform to such changes and without any agreement as 
to the modification of the original contract, it will not discharge the surety.* 
Such agreements to change the terms of a contract, by which the surety will 
be discharged, need not, it seems, be in writing nor in any precise form of 
words, nor even in express language; they may be inferred from acts, 
declarations, circumstances, and facts. 

If the contract provide that the contractor should make any alterations 
or additions required by the owner, the price to be subject to addition or 
deduction therefor as might be agreed on, the sureties cannot defend against 
liability, because the owner, in completing the building after its abandon¬ 
ment by the contractor, as was authorized by the contract, deviated from 
the specifications, nor because changes were made before the abandonment 
with the assent of the contractor.^^ 

21. Changes which Will Not Eelease the Surety.—When the contract 
provides that the owner, at any time during the progress of the work, shall 
have the right to make alterations, changes, or additions to the structure, 
and that the same shall not invalidate the contract; changes and additions 
made by him will hot release the surety on the contractor's bond.^* If 


' Erickson v. Brandt (Minn.), 55 N. W. 
Rep. 62. 

^ Judah v. Zimmerman, 22 Ind. 388. 

2 Evans D. Graden (Mo.), 28 S. W. Rep. 
439. 

* Beers v. Strimple (Mo. App.), 22 S. W. 
Rep. 620. 

® Lancaster v Barrett, 1 Pa. Sup CL 
Rep. 9. 

® Barclay Alsip (Pa. Sup.), 24 Atl. 
Rep. 1067. 

Henricus «. Englert (N. Y. App.). 33 
N. E. Rep. 550. 


® Consaul v. Sheldon (Neh.), 52 N. W. 
Rep. 1104. 

* Henricus u.. Englert. supra. 

Brooks Wright (Mass.), 13 Allen 73; 
Mil er v. Stewart, 4 Wash C C. 26. 

De Mattos v. Jordan (Wash.), 46 Pac. 
Rep. 402. 

Hayden Cook, 34 Neb. 670; Moore v. 
Fountain (Miss.), 8 So. Rep. 509 [18911; 
Smith ' 0 . Molleson (N. Y. App.), 42 N. 
E. Rep. 669; McLennan Wellinfirton. 
48 Kans. 756. 
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the owner refuses to have the prices of such changes determinetl in the 
manner provided by the contract, then the sureties will be releastni.* The 
changes must be reasonable, and not materially inc.rease the (u>st of the 
structure beyond the contract price/ A change in the plan of a building 
by moving the wall out two inches, and in the specilitJations by substitut¬ 
ing walnut, cherry, and poplar, instead of ])ine, in cau’tain parts of the build¬ 
ing, has been held reasonable, and that the sureties W(‘re ual rehnised by 
reason thereof/ A change from stone window lintels to railroad iron has 
been held nol to alTect the obligation of tiie surety/ nor a tdiange of the 
fronting of a building when the sureties had nevuu* hihui the original plans/ 
When the contract provides that no new work shall he considertnl as 
extra work unless a separate estimate he submitted by the contnu*.tor, and 
signed by the engineer and owner, and tha| only siic.h work shall he paid for 
as has been authorized in writing,the owner may waive (‘()mplian(‘(^ with tlm 
provision, and the sureties on the contnu;tor'’H bond have lanui hcdil not to 
be discharged because the provision liad been disn*garded/ A difTtu'cnt 
view seems to have been taken where tlie contracd. providt^l that tlu^ super¬ 
intendent might make alterations "without invalidating tlu^ contraett; that 
any difforonco in the expense should he determined by liim, and that in <‘ase 
of any such alteration the expemsci must he agretni on in writing, luul signed 
by said parties and ihe superinUmdent; before the work was (l<me, anti any 
allowance made therefor; it was ludd that the, supt‘rinf<‘n(h‘ut hatl no 
authority to make alterations without <*.onHulting tlu^ surely/ A Hurety for 
the owner has been ludd to ho entithsl to tln^ hcmidit of a pn»vi.sion in the 
contract that the final payment shall not he paid until thirty days aftta* ilia 
work is completed, and only on the certifuaite of tlu^ enginem-/ 

22. Surety Discharged by Other Causes.—A sundy may InMiiseharged 
from his obligation by the death of the contractor; luit whmai the cam- 
tractors make a partnership, the dissolution of the partnership does not re¬ 
lease the surety on a bond to pay for all labor and niat<*rials furnished/ nor 
does the asBignment of one contractor to the other joint c-oniracior witlumt 
notice to the surety release him.*® ’'Phe fact that tlu^ performance of the 
contract has become imposHihlo, without any neglect or fault of the coti- 
tractor, will release the sureties. An inHtan(;e of the lattm* (*ase is where 
the particular subject-matter is dead, or has lasm deKtroyed. and cmnnot b© 
rebuilt or replaced, as the delivery of an animal which lias ditMl/* 


’Truckec Lodi^e d . Wood, 14]Src?v. 29;b 
^Oonsaul v, Bheldon (Neb ), r>S N. W. 
Rep. n04. 

®McLennan v. Wellington (Kan.), 
Pac. Rep IBS 

"Howard Co. t). Baker (Mo.), 924 B. W. 
Rep. 200. 

‘Dorsey u. McGee, SO Neb. 657. 
"Consaul t?. Sheldon (Neb.), 52 N. W. 
1X04; BemhU, Smith t?. Molleson (N. Y. 


App.). 42 N. K. livp, 609 
’ Beers f Btrimple (Mo K 22 B. W. Rep 
620. * 
’’Beharndl v. Quirnby (Miiafi,), H9 N. E. 
Rep 407. 

‘Kauffman v, ('k>oper (NcIk), 65 N. W. 
Rcn>. 796. 

Abbott e. MorrlsMcttf*. 46 Minn 10. 
»Htee!e «. Buck. 61 Ok, IWItlH?!). 
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PERSONS AS PARTIES.—WHO MAY CONTRACT. 

23. Disabilities to which Persons are Subject. —The rights of parties to 
enter into and enjoy the rights of a contract are modi lied by the special 
condition or status of the parties. Natural persons may be ailected by 
various private conditions: such as infancy, marriage, and conditions alTect- 
ing the mind, or by their political and social status; while the powers of 
Artificial persons, known as corporations, are defined and limited by the law 
of their creation. The extent of the latter must be sought in the act of 
sovereign power, by which they exist. The incapacities created by tlio pri¬ 
vate conditions of persons are subjects of greater practical importance than 
those of the political and social standing of the parties/ 

They are baaed upon the fundamental principle that a contract cannot 
be created unless there is mutual consent of tlio parti(‘S and an intcdligont 
understanding of its terms. Any mental infirmity of either or both parties 
that precludes the possibility of a just apprebension of the tenuns of the 
agreement, or of an intelligent assent to them, destroys one of the essential 
elements of a contract.^ 

24. Infants.—Persons under twenty-one, and, in some states, women 
under eighteen years of age, commonly known as infants, are regarded by 
the law as lacking in judgment and understanding suflicieiit to enable them 
to guard their own interests, and the law protects them against their own 
improvidetico, or the designs of others, by allowing them to avoid acts, com 
tracts, or conveyances to which they are parties, and that are not manifestly 
to their interests. Before that ago the law iireaumes their fatnilties to be 
immature and incompetent, and seeks to guard against the artifice and cun¬ 
ning of the world. '^Phis protection is afforded by allowing them certain 
privileges of avoiding their acts and agreements, or by declaring them void¬ 
able and not binding. The privileges are entirely personal, and the infant 
alone can take advantage of them. If the other party to the contract be 
an adult, the reason which permits the infant to cscajie its fona^ does not 
apply to the adult, and he is bound thereby, despite the want of rcHuprocal 
responsibility on the infanPs part. The adult is bound by the agreement, 
though the infant may avoid it. This may not seem strict justice, but it is 
founded upon the theory that the adult has entered into the contract with 
all the experience and knowledge requisite to avoid fraud and iniposition 
which it is presumed the infant has not. For the same reason a third 

son not a party to the contract cannot take advantage of the infancy of on© 
of the parties to avoid it unless it be void from the beginning. 

An infanPs contract is not necessarily void and without binding force; 
some contracts are voidable at the option and discretion of the infant, and 


* Leakers Digest of Contracts, p. 537. 


* Story on Contracts, chap. 2. 



§25.] 


ZAW OF CONTBACTS, 


19 


others are binding. If the agreement be positively injurious ’ to him, and 
can only operate to his prejudice, it is absolutely void, for it is self-evident 
that unfair advantage and influence has been exercised over him. Such is 
a bond executed by him as a surety. 

Contracts that are for his benefit may be affirmed or avoided by him 
when he arrives at age, when he is presumed to have arrived at years of dis¬ 
cretion. Executory contracts of an infant are generally voidable, and ho 
may refuse to perform during infancy, or disaffirm them when ho becomes 
of age, and leave the other party without remedy. But if a contract is com¬ 
pletely executed, and it is beneficial to the infant, and was entered into in 
good faith, the infant cannot rescind it unless ho can restore what ho has 
received and put the other party in the same position that ho occupied be¬ 
fore the contract. An infant is also liable for the fair value of necessaries 
supplied to him, not on his expi’ess contract, but on a contract implied by 
law, which gives a reasonable price to those who furnish necessaries, ‘‘'since 
an infant must live, as well as a man.^^^ 

Though an infant may not contract for himself, ho may act as agent for 
another, and his acts are as binding upon the principal as an adult’s,^ Ho 
cannot appoint an attorney, nor sue or bo sued, ex(u*pt Ijy next friend or 
guardian, and in general has no legal capacity to ac’.t for himself.^ An in¬ 
fant is liable for injuries to property or persons wrongfully committed by 
him. As is often said, 'Hiis privilege of infancy is given to him as a shield, 
and not as a sword.” He is not, however, liable for the evil consequence's 
of a breach of contract. ® 

25. Imbeciles, Inebriates, and Lunatics.—For the aarno general reasons 
a co'atract made by an idiot, a lunatic, or drunkard may be avended in the 
same ways as those recited for infants, if it can be provc'd tliat tlui party is 
incapable of reasoning and judging of what is for his herudit. Much 
that has been said of the infant may bo repeated for them, llieir con- 
traats are voidable only and may bo ratified upon their returning to rmimnu 
If a person has agreed to sign a contract when sober, the fa(‘t that he was 
intoxicated at the time he did sign it will not excuse him from liability/ 
And the contract of an habitual drunkard is good if made in a sober inter¬ 
val.'' 

^'Mere weakness of mind is no ground for incapacity, and does not afiord 


* A later doctrine exists that all contracts 
of an infant are voidable whicli relieves the 
court of the responsiidlity of deciding 
what is necessarily, injurious to the in¬ 
fant. 10 Amer. & Eng. Ency. Law 628 
et seq, 

* Story on Contracts 10^1-130. As to what 
are and what are not nece.Hsarics is some¬ 
times a nice question, not perfectly well 
settled, 

*1 Amer. & Eng. Eucy. Law 834. 


* Rol)hinst?. Mount,88 TIow.Pr, 24 [1867], 
®10 Auuu*. h Eng. Ency. Law 674-H 
•Page 15. Krc.ky H K Y, Hupp. 

764(1882). 

UittcrH' Appc'al J) P F. Rni. 0; Paulkfns 
V. Fry, 85 Eonu. 170: Kvaim i». Hfjrnn, 52 
M. D. 602; Waft v. Maxwell, 5 !8ck, 217; 
Elslou 15. Jasper, 45 Tvxhh 408; Ercckcn- 
ridge tx Ornmhy, 1 J J. Marsh. 286. For 
moreal»out the friHane, or idiots, $m Pollock 
on Con tracts, p. 419, and mtm. 
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suflB.cient ground for setting aside a contract, but it may support an infer¬ 
ence of fraud and unfair practice when the contract is entirely to the disad¬ 
vantage of the weaker party. A contract obtained by fraud will be void in 
any case, whatever be the comparative intelligence of the parties, but a 
court of equity will set aside a contract where it is evident that advantage 
has been taken of a weak-minded person, when it would not give relief to 
the same contract between parties of sound understanding.’^ As in the case 
of an infant, if the mind of one party had become impaired by age, the con¬ 
tract is none the less operative against the other party if the latter be in full 
possession of his facilities^ 

The ground, of relief in all these cases is based upon two principlcB; 
First, that of mutuality—a capacity to comprehend the agreement into 
which they have entered, and an understanding of the terms of the agree¬ 
ment; secondly, that no fraud bo practised or unlawful advantage bo taken 
of either party. This protection is given to all parties, infants or adults, 
sane or insane, intelligent or idiotic, sober or drunk, and, in the language of 
a prominent English jurist, ‘‘It is unaccountable that a man shall not be 
able to excuse himself by the visitation of lieavon, when bo may plead 
duress from men to avoid Ins own acts.” Justice will not permit the strong 
to take advantage of the weak. It is sufficient to invalidate any c.oniraet if 
it clearly appear that the party contracting did not at the time umlcrKtand 
what he was about. 

Intoxication may afford relief from a contract only when the party is bo 
drunk that be cannot exercise liis judgment. It must bo so cxcesBive and 
absolute as to suspend the reason. *^Tho merriment of the cheerful cup, 
which rather revives the spirits than stupefies the reason, is no hindrance to 
the contracting of just obligations.” If the lunatic contract during a lucid 
period, or the idiot when his reason is restored, or a drunkard when he 
knows what he is about, the contract may be established, and will be mm- 
tained.* 

Many fine questions arise upon this subject upon which volumes have 
been written—questions as to what constitutes a ratification or new 
promise of an infant at his maturity, what are necessaries, what degree of 
weak-mindedness, or insanity, or intoxication will afford relief, etc,, but 
they are too cumbersome to treat at length in this work.* 

Generally speaking, each and all are liable for necessaries furnished in 
good faith, and on executed contracts. To escape liability they must resttire 
to the other party what they have received on the contract. If a contract 
shows on its face good judgment on the part of the imbecile as a shrewd 


^Harmon t>. Harmon (Cir. Ct.), 61 Fed. 
Rep, 113. 

*8ee Sands v. Potter (III. Sup.), 46 N. E. 
Rep. 282. 

* See Story on Contracts, Part 2 ; Amer. 


& Eng. Ency. Law (subjeetB), Pollm‘k on 
Contracts, Lmke’B Digost of Law of Con* 
tracts, and other standard works on ihs 
subject. 
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bargain, and it is to his benefit, the rule ought not to apply. Parties who 
have been adjudged insane or idiotic by a court and a guardian has been 
appointed, are wholly incapacitated from contracting, and contracts entered 
into by them are void.' To enforce a contract with a person habitually 
insane there must be proof that the same person was sane and capable of 
contracting at the time of the transaction.^ 

26. Married Women.—At common law a married woman could Tiot con¬ 
tract, sue, or be sued in her own name. To prevent domesthi disfiord and 
create a legal unity, the will of the husband was made paramount. Man 
and wife were regarded as one person in their legal status, and whatever a 
married woman did her husband should join in it. The common law 
still prevails in some parts of the United states, but in most states it is 
modified by statutes, which are so dilleront in the several states that it is 
thought inadvisable to attempt to discuss them. Sutrujo it to say that a mar¬ 
ried woman should not bo made a party to a contract, without the atatutes 
of the state expressly grant the power to contract, indepondont of her hus¬ 
band, and then the requirements of the statute should be carefu lly stiulicd and 
explicitly followed. Much trouble and loss have been expericmuui by con¬ 
tractors by neglecting to inquire into the marital rolationa of parties and 
the law governing them, peculiar to the jurisdiction. (Jontrac.ia have 
been made and structures erected for which no recovery coultl be had, 
because the contract was void or the structure has been erected upon laml 
owned by the wife when the husband has assumed the obligation to pay. 
For like reasons it has been held that a woman cannot contratd. with her 
husband, and such contracts have generally been held not binding. In tlm 
absence of a statute giving such authority, the legal incapacity to contract 
remains as at common law. At common law a contracd or promisnory note 
between husband atid wife was absolutely void.® And tJie same has been 
held in New York state, where no statute Imd been passtM ns late as 1HH9. 
But, although contracts between husband and wife are invalid in a court of 
law, courts of equity may give effect to agroernents and trarmaettions between 
thorn 80 far as they are just and fair and equitable and ouglrt to Ix^ enforced. 
The agreement should not bo voluntary, but should be for some considera¬ 
tion." The diflQculty doubtless has boon that such (‘.ontracts could not be 
enforced, as the courts would entertain no action on tliem, ^I'he law hm 
been modified in many states. 

A woman may employ her husband to act as her agent to iruusafd, any and 
all of her business, and it has been held that she might contract with him 
to do all her work ; that she could contract witli him for tlu^ (souKtruction 
of a building or any part of it for a stipulated price and by the job. If he 
employed subcontractors to perform tiro work he had undertaken, it wai 

’ 11 Amer. & Eng. Ency. Law 134. and easf's ri(£d, 

* Ricketts V, Jolliff, 62 Miss. 440 [18841. IP'ndricks v. iBnacs, 117 N. Y 411 

** 1 ^ 116111 ?. Egleston, 140 Mass. 202 [1B85J, [1880]. 
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intimated that the subcontractor must look to the husband for his pay, 
even though he supposed the husband to be the owner of the property ; but 
that for work the subcontractor had done with the wife’s knowledge that 
was not a part of the husband's contract work, she must pay him for as it it 
were in fact her work.' A contract between a husband and wife who had parted 
has been held not void.* In moat states a woman has tlie legal right to l»ind 
herself by a contract, and she and her own property will be liable for debts so 
incurred. She may contract for the erection of buildings upon her prop¬ 
erty.’ A married woman may contract as an agent of bor husband or as 
agent of third parties. She may contract for noceasarios and biml her hus¬ 
band to pay therefor, but it is on his behalf and she assumes no rtmpousi- 
bility herself. 

27. Other Conditions AiFecting a Person’s Capacity to Contract. Dis¬ 
abilities and forfeitures incurred on account of political and social con¬ 
ditions of parties are nearly obsolete in this country. Outlawry i« almost 
wholly unknown. Attainder is prohibited by our constitution, and in times 
of peace a contract made and obligations aasumod by an alien or foreigner 
will be enforced by onr courts. If war be declared by or against the country 
of which he is a citizen he becomes an alien enemy ; his legal right to sue 
upon the contract is suspended until peace is declared, A <‘,ontriiCt entered 
into during war between an alien and citizen is utterly void, for the law 
declares such contracts illegal, because if permitted, an enemy would 
thereby be enabled to disturb a nation’s finances and wage war on the inter¬ 
nal business and credit of a country, to the destruction of its resources. 
The law of nations proliibits every kind of traditig, commercial dealing, or 
contract between citizens of two countries at war which tends to increase 
the resources of the enemy or weaken the power of homo government. 

Seamen are special wards of the law. The general recklessness, tliought- 
lessness, and ignoranceof this class of men is considered and specific favor ii 
shown them. The law of the United States protects them from recovery of 
any debt greater than one dollar incurred during a voyage, and a sailor need 
only produce his shipping papers to be dismissed from court, (hmtracis 
of seamen for services constitute the bulk of this class of cases, and m they 
are remote to engineering, the profession is referred to books epecifilly treat¬ 
ing the subject. 

In some jurisdictions bankrupts receive the special protection of the law. 
Since the solvency of a person or corporation is one of the most necessary 
things to inquire into, it can hardly be thought tliat any one will niidertaka 
to enter into an agreement with a bankrupt without first ascertaining hii 
resources or requiring a bond as security. 

The infirmities of a contract arising from the parties not being mdjurw 


^Fairbauks Mothersell, 60 Barb. 406 


* Duryea u. 122 N. Y. 

* Greenkaf Beebe* 80 Ill, 520 [1875]. 



[§ 29.] 


LAW OF CONTE ACTS. 


23 


and capable of contracting are not cured bj an assignment of bis interest 
by one of the parties thereto.^ 

28. Either Party Under Duress.—Neither party to a contract should 
have been untler duress of person or goods,’ nor under great excitonierit, or 
fear, or compulsion wlien the contract was made/ Mere angry or profane 
words, or strong or earnest language will not constitute such duress as will 
relieve a party from his contract. Duress by threats which will avoid a 
contract only exists where such tlinuits excite or may reasonably extute a 
fear of some grievous wrong, as bodily injury or unlawful imprisonnumt/ 
To make a payment cornjjulsory such pressure must bo brought to bear 
upon the person paying as to interfere in some way wilJi the free mijoymcnfc 
of his rights of person or property.^ ^I.'ho iixiprisonment, threatemed or 
fear^'d, must have operated on the Tuind so far as to deprive the cjontract of 
the character of a voluntary act.” So it has been lu'ld that a (U)ntract was 
not signed under duress when a contractor who had commenced work 
under a parol contract for grading one mile of roadbed was nKpiircHl to sign 
a contract for ouo-half a mile only, and on his refusal to sign the (‘.oniract the 
owner said to contractor’s men : “ I will stand good for no more work 
you do for contractor.” Contractor being unable to continue the work 
unless the owner paid the men, ho signed tlu^ (‘.ontrmd..’' A wife may avoid 
her contract extorted by a threatened criminal pros<*(’.ution of Inw huH!)and 
on the ground of duress. ^Phe fact that tln^ Inishand lias destroyed the 
forged papers incrinunatlng him, which paptu-s had been surnmdm’ed when 
tlie wife gave her note, does not prevent the wife from avoiding luw note 
extorted under threats of prosecuting lier husband." '‘Pbreats of lawful 
arrest of a person justly anumable to criminal prosecution without circum¬ 
stances of oppression or fraud do not constitute duress or mcmact^ for which 
a deed executed under pressure of such threat (am he (airuadled/ 

29. Agency-Parties Acting by or through their Agents.— 

— by and betwenm.(nnmeor .iwni^rnrorirpr»mM«m,>.. , . • , 

acting by and through...President, IVeasurcw,* 

Attorney, Agent, by virtue of the power v(^sted in him by power of 

attorney of the....day of IH.. 

a copy of which is hereto annexed;” or ‘'acting hj tmh through’Ihe 

.. ‘ .Commissioners...Board of Public 

\Vorka, by virtue of tlie nower vested in thorn by ebapte^r.. .of 

the Laws of 18.of tlie State of...ami the amendments 


* McCorkle v. Goldsmith, t Mo. App. 
Rep. 172. 

0 AtiHT. & ttng. Enc’V. Law pp. 57. 03, 
03 ; Miller v. Miller. 08 Pa. Ht. 480 [1871]; 
Adamnu. BelieiTer (Gol.), 17 I*ac Rrp. 21 ; 
Jordan v. Elliott (Pa.), 15 Cent. L. J. 232 
11882 ]. 

^OAmer. & Eng. Eney. Law 57 -50; 
MeOarthytj. Ilaniplon lihlg. Amn ,01 lawa 
287; Lomeraon v. John.«^on (N. J.), 13 


All. Rep. a 

^ Adams 1 ), Btrlrnrer, 78 Tnd. 175 [IBHIL 
*Bt,ovcr?5, Mitchell, 45 111. 213flH07|. 
*Berretf. a. Welier. 125 N Y IH IlHiiOl. 
’MeCnrmiek n IhUton fKan.). 35 Pim* 

R(*p. 1113 

•f’ity Bank n, IvuHwrirm (Wm.), 50 

N. W. R<*p. 504 

» Gregor tt. Hyde {0. C. A.), 62 Fed. Item 

107. 
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thereto.or a Board authorized by virtue of an act of 

stockholders of said company, to construct a... 

These are clauses that should never be omitted where the contract is 
executed by parties other than those on whose behalf it is made. It is a 
clause that will protect the engineer, agent, or board, and will afford the 
contractor information by which he can learn the duties, powers and 
resources with which the parties propose to act. This is imperative with 
the contractor, for if the contract is executed by an engineer, officer, or 
board who has not the requisite authority, the contract is void, and the 
contractor finds he has done work unauthorized by the principal and for 
which he may not recover. 

30. Principal should he Made the Party — If Agent Assumes the 
Obligation He will be Liable.—The principal or proprietor should be made 
the party to the contract, and his [its] name be signed at the end. If 
the contract is executed by or through an engineer, officer, or ^igent, the 
intention must be perfectly plain. The proper form for such a contract is 
the one given above, although other forms maybe binding and the engineer 
or agent escape liability. Thus in an agreement in the form Memoranda 
of agreement between 0. [the contractor] and E. [the engineer] on the part 

of A [the company], the said E. hereby agrees.signed E,” E. was 

held liable.' In another case, the contract read: On behalf of B. we 

hereby consent.money to be paid to A. and E.; E. to supervise 

certain work. [Signed, A. and E.]” A. and E. were held liable because A. 
and E. were to receive payment.* This case has been criticised by good 
authority, but it nevertheless stands on record. 

In a contract of sale where E. as agent for A. agrees.[signed] E., 

E. was held personally liable on the contract.* The tendency seems to be 
to get away from these precedents, and to interpret the contract, according 
to the intention of the parties,^ but they are established decisions and may 
be followed.® 

A mere description in the body of an instrument of a person as agent, 
without words or necessary implications showing that he signs as agent only, 
will not exempt him from liability on the contract. So it was held that a 
contract for the sale of wheat in the following form: Sold C. 200 quarters 
wheat [as agents for, etc.], and signed E.,^^ made E. liable upon the contract.® 
An engineer or agent who uses his own name instead of that of his 
principal (company) when he intends to bind the latter, renders himself 
liable. The word engineer or agent appended to his name is universally 

^ Horton v. Herron. Ryan & Moody 229. ® Ha^^kell v. Cornish, 18 Cal. 47; Quig- 

* Tanner Christian, 4 E. & B 590. ley v. Be Hass, 82 Pa Si. 257 ; see also 
®Paice Walker, L. R 5 Excli. 173; Hutoliison v. Eaton, 13 Q B. D. 861. 
Stone Wood, 7 Cowen 453. « Paice tj. Walker, L R. 5 Exch. 178 

^Deering Thorn (Minn.), 13 Rep. 118701; nnd see Fairlee v, Fenton, L. R. 5 
757. ^ fexch. 169. 
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held a mere description of the person. It is held to afford no relief from 
personal liability, but amounts to no more than if he affixed the abbrevia¬ 
tions of his collegiate degrees, as C.E., M.E., or B. Arch.^ 

If, on a note, the name of the corporation be signed followed by the 
name of an individual with ^^Prest.'’^ after it, though without the word 
^^per^’ between the names, it is the promisory note of the corporation and 
not a joint note.® If the president had signed his own name and written 
Prest. after the signature, it would not have relieved him from personal 
liability.® If he does not disclose the name of his company ho is personally 
liable, and parol evidence is not admissible to show tiiat a written instru¬ 
ment was made on behalf of another unless there be something on the face 
of the instrument to indicate it."* 

31. Proof of Agency.—Some proof it seems may be offered tliat it was 
the intention of the agent to bind his company and not himself.Eviilenco 
may be given that it was known to the one party that the otluu' party was 
an agent, and evidence may be admitted on the other hand to show that in 
this particular case he was acting as a principal, having agreed to pay for 
the work done out of his own money.® 

A distinction has l)ocn made hotween contracts with ])ublic agents and 
officers who act on behalf of their governments and those nmd(‘ by agents 
of a private corporation or a person. If a publitt otruuu* fails to hind his 
govoruinent and no action can be had against it, ytd. tiui ollnHU’ is not pm*- 
sonally liable, the public faith being the only seemrity. In tins c‘nse of a 
private corporation, the law requires the agemt to s(h) that his employtn* or 
principal is legally bound by his aict, or it iiolds him personally n'HpouHible.® 
Agency cannot bo proved by the dee-Iaration of one. assuming to n<^t in that 
capacity nor by declarations of one claiming to au!t as agent." 
extent of his authority carmot he shown by proving Ids dtedarations 
though accompanied by acts, unless such declarations or acsts wvro hrouglff 
homo to the principal.® Evidence that there was a general understanding 


^ Hough Manzjinos, 4 Kxch. Dtv. 104; 
Sayer v. Niciiols, 0 Cal. 487; mi Jlill v. 
Miller, 70 N. Y. 02 [1879] ; Ilaskell tJ. 
Cornish, 10 C^al. 47 [1859] Sharp p. Smith, 
02 III. App. 000, “ Divertorn Paig<‘ v. 
"Walker, L. R. 5 Kxch. 170 [18701; Fulhun 
p. W(^Mt Brookfield, 9 Allen (Mass.) I, 
** Comnuftee" Sperry v. Farmimr, HO 111. 
071 [1875], ** Triisiet*’*; l^ersliing v. In¬ 
dustrial Co. (Minn,), 50 N W. H p, 1084; 
see 29 Amer. & Eng. Ency. Law 800, 
note. 

‘'‘Reeve t?. Bank {N. J.), 20 Alt. Rep. 
850. 

^ ITelTner v, Brownell, 01 H. W. Rei>. 
947 11887 * 

^ See collection of cases and reference.s in 


8 H. E Rep. 580, note, and atm Mid Co. 
Bk. Hirsh Bros., 4 H. Y Snpp. 085 
[1889]. ^ ‘ 

^ Deerlng v. Tliorn fMfnn.) 10 Ret). 757 
riH82]: and see at ho 10 Minn. lUO, IH7; 14 
Minn. 214 

® Hewc‘si). Andrews (Colo,), 20 Pjio Ret) 
008 f: 889 ], 

** Ibuidnll ri. Van Veehten, 19 Jcdins, 
(N. V.) 00 

« Brady p Hugh*(Tex. (O'v. App ). 29 B, 
W. 940; Burke d. Frye fNel» ). 02 N. W. 
Rep. 470; Fulhnion v MeT.anixlilin (Suf)), 
24 N Y. Sn[)p. 2Hf): Dowden r. Crvd<*r 
(H .1 ). 20 Atl. R(*p. 9f1. 

» Rielmnlsf.n C<». v. School Dint. (Neb.). 
04 N. W. Rep. 218. 
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among business men that an agency existed has been held adnussible/ and 
the agency may be proven by letters and telograins from the principal.' 

32. Eames of Parties in Body of Contract should Correspond with 
Signatures.—The names of the parties in the introduction shouhi corre¬ 
spond strictly with the signatures and seals at the end of the contract, for 
a variance may be fatal to the contract.* A contract made in the name of 
a railroad corporation for grading its roadbed wais signed by its engineer, 
who used his own private seal, subscribing to his signature and seal “ Chief 
Engineer of T., etc., li, Co., and as such its authorized agent to make this 
agreement.^^ And the court held it was not the corporaiioiCs Bcaled con¬ 
tract; but as the engineer had authority to make a simple contract, that the 
seal should be disregarded and the contract lield a simple contract.* Tins 
has not been the universal interpretation of such contracts, and unlims it can 
he shown that a simple contract was entered into preliminary to the sealed 
instrument, it is submitted that the contract would fail. It is diillcult to 
impose upon the parties a contract which they never contemplated or in¬ 
tended, but if they have undertaken to merge an e-iisting simple contract 
into a specialty and have failed, then the 8im|)le contract remains and the 
written document is evidence of the terms of tliat contract. It is very un¬ 
safe to draw contracts in such a form; the party who covenants should be 
the party to sign and seal. If the covetxaiitor does not sign aiul seal, tlien 
he is not liable because it is not his seal;* and the party who has signed 
and sealed is not liable, for it is not his covenant. It is important to dis¬ 
tinguish between simple contracts and contracts under seal in dettuunining 
whether the engineer [agent] or principal is liable. In eimj^Ie eontnicts the 
intention of the parties should prevail; in contracts under seal the (|uestion 
is, who signed and sealed the specialty and who made tlie covenant. 
fore a deed made in the name of a corporation authorized by law i<i have a 
common seal, signed by the president and secretary of the corporation, but 
without authority from the board of trustees and not sealtni with the 
corporation seal, was lield void.** It sooma that a public officer d(H\s not liiud 
himself to pay the debt of his principal when, in a Bcaled instruimint, he 
imposes the obligation upon himself.* 


’ Gregor®. Hu son (Tex ), 80 B.W. Rep. 
489. 

® Farrell ®. Edwards (B. D.), 66 H. W. 
Rep. 812 

^ As to the prop r manner for corpora¬ 
tion officers to sign and in(ior.H(^ negotiable 
instruments and the liabilities created 
thereby, see 39 ISf. W. Rep, 640, fwie, and 
8 N. Y. Supp. 771, note. 

® Mott ®. Danville Seminary (Ill.), 21 
N. E, Rep. 927. 

< Saxton ®. Texas, B. F. & H. R. Co. 
(N. M.), 16 Pac. Rep. 851 [1888]; Haskell 


tj. Carnish, 18 Cfil. 47 [1889] : Diekcrman 
tj. Ashton. 21 Minn 588 [1875] 

» Bf-f Whltford r. I.iiidler, 94 H Y, 145 : 
Appleton V, Binks, 5 East 14H* Tmvimmnl 
V. Hnbhard, 4 Hill, 851; MrCimhy v, 
Jenny. 5 HouBtc»n (I>«d.) 182. 

® Mott Danville Heminarv {III.), 21 
H. E Rep. 927 [18891. 

^ Knight®. Clark (N J.l, 2 Atl Hep 780 
[1885] ; flu timing v. 12 The liit- 

imrter 225; but Wing « Gllek. 46 Iowa 
478 [ 1881 ]. 
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33. Agents should be Duly Authorized to Contract.—by or through 

.. President, Treasurer, Engineer, or other oflficer or agent.^’ 

Every person who enters into a contract with officers or agents of a public 
corporation is bound at his peril to ascertain the extent of their authority.* 
He must know the extent of their power conferred by the act of incorj)ora- 
tion, and notice all public limitations on their authority. Rules and regu¬ 
lations of a private corporation made and signed by the officers cannot, 
however, affect contracts made by third parties with tlieir agents without 
notice of such rules.* 

34. Unauthorized Acts of Agent maybe Ratified or Adopted.—A private 
corporation, like an individual, may i*atify the acts of its offi(?(n*a or agents 
done in excess of authority, if it could have authorized the act itstdf.* it is 
submitted that if a contract with a private corporation or individual were 
declared void for want of authority in the agent to (;ontra(;t, that the con¬ 
tractor could recover on an implied contract to pay for the lionefit it had 
received, but not upon the contract under which the work wan bc^gun. 

35. No Claims or Obligations are Created by Contract of Public Officer or 
Agent who Acts without Authority.—Contracts by puhllo otlbHU'S, or odltie^rB 
and agents of public corporations, must be strictly within the authority thde- 
gated by the act of incorporations."* Contracts made in cxc^chh of such power 
conferred by the sovereign power will not bind the corporation, nor is there 
any guaranty on the part of the corporation that the forms of law have 
been complied with because its officers, without authority, attempt to con¬ 
tract.* Those dealing with cities and other puhli(‘, corporations must see to 
it that its agents have power to act, for no liability is incurrtnl for w trk done 
under a void contract.* They must asttertain at their peril that otruu^rs are 
acting within the scope of their lawful powers. They must ascertain, and 
take notice of the extent and power of a building conunitita) to bind the 
city.® Likewise a party who undertakes work under an ortier of a court 
must see to it that the order as entered by the clerk in the records is in 
accordance with the terms of his agreement, or run the (jhances of not recov- 


1 Davis «. The Citv, 3 Phila. 374 [18591; 
1 Billon Mimic, Cdrp. (Ed 1873). ^ 37-i; 
Baltimore t). Reynolds, 20 Md. 1; Humer. 
United States, 132 U. 8. Rep. 400; Widls 
t>. Mich. Mut. L. Ins. Co. (W.Va.), 23 S. 
B. Rep. 527; Pearce Mndlson & .1. R. 
Co., 21 How. (U. B.) 441; Smith tj. Co-op¬ 
erative. D. Ass’n, 13 I)alv (N. Y.) 304; Lit¬ 
tle V. Km (N. J.), 14 Atl. R(a>. 013. 

’Walker v. Wilmington, C. & N R. Co. 
(N. Oar.), 1 B. E. Rep. 300; Grimns 
Land Co., 3 Phila. 447 (1859); Blanding 
Davenport, etc., N. R. Co, (la.). 55 N. 
W. Rep. 81; R. R. Co. v. Bkellie, 

16 8. E. Rep. 057, 

»4 Amer. <fc Eng. Ency. of Law 247, aiid 
ea$M cited. 


^ Wallaces. Mayor of Biui Jtme, 29 Cal, 
181. 

^Dnly V, Ban Fra!H‘iMC(», 13 Pne. Hep, 
321; If lime v. Unit (a I Slates. 132 U. B, 
Hep. 400. and Dlirew e. AlUjona, Pit 
Pa. St. 411; McDoiciId v. Mayor, OH N. 
Y. 27; Bmith v, (3ty of Newboriyr, 77 N. 
Y. 130; Davis ^.City. 3 lOilm. 371, Miller, 
a. Goodwin, 70 III. 059; Rati'inana. Mayor, 
SU, Si N. 323. 

Cheeniw v, BrookOeld, 00 Mo 53, 17 
Amer. Eng. Ency, Law 157. !5 Amer. 
& Eng. Ency. Law 507 ■509; Iv^atfng ?■'. 
Kansas City, 84 Mo. 415; Ho-ton K. L. Co, 
V Cambridge (MasH.). 39 N. K. 787; 
O.sgood V, Boston (Maas.), 43 N. E. lien 
108. 
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ering for his work. This was a contract to survey, subdivide, map, and 
classify school lands by a person who had no personal fitness to perform the 
work, which the commissioners of the court knew. Though it was under¬ 
stood that the person was to employ substitutes to perform the work, it was 
held that an order entered in the records which fails to mention the fact 
that the contractor was to employ substitutes, could not be corrected.' Con¬ 
tracts made by a receiver of a railroad company for materials and supplies 
in excess of the needs of the road cannot be enforced against the receiver. 
It was held, however, that the contractor was entitled to be reimbursed for 
expenses incurred in good faith under such contracts.'* 

36. Public Agents Not Liable for Blunders.—A contractor cannot be 
too cautious and careful in taking public work. Commissioners and boards 
of public works, city engineers, supervisors, and other officers are likely to 
mistake the extent of their powers, and to contract for, and order things, 
for which the contractor can never recover. The innocence and honesty 
with which the officer oversteps the limit of his authority seem to afford no 
excuse to the contractor’s neglect to ascertain the extent of his powers.® 
The corporation is not liable, and if the officer has exercised his honest judg¬ 
ment, and is guilty of no negligence or abuse/ he is not liable for innocent 
blunders or mistakes.® * 

37. Agent’s Authority must Come from His Principal.—Contractors will 
ask ^^With whom can I safely contract The answer to this must depend 
upon the circumstances and conditions of each case. If the contractee be an 
incorporated company it will be well to have access to its charter, in which 
its powers and purposes will be set forth, and a copy of its by-laws will shed 
some light upon the powers of the persons exercising authority. If a stock 
company there will be a board of directors, who, in a strict legal sense, are 
agents and representatives of the corporation and trustees of the stock¬ 
holders, but in a practical sense the board of directors become, so far as the 
company’s relations to the public are concerned, the corporation itself.* 
Whatever authority officers, agents, and employees have they must derive 
from the board of directors or governing power, unless they are conferred 
by the charter of the corporation or the legislative act creating the body 
politic. The authority to contract must be given either expressly, impliedly, 
or by ratification.’ Contracts which a corporation may legitimately make, 
the manner of the making of which is not directed otherwise, may be made by 
its board of directors without the consent or ratification of stockholders ; 


1 Gano V Palo Pinto Co. (Tex.), 8 S. W. 
634]l888]. 

* Little V. Vanderbilt (N. J.), 26 Atl. 
Rep. 1025. 

nDill. Mun. Corp., §372. 

^States. Earn, 81 N. J. Law 259. 

*HaU V, Crandall, 29 Cal. 567; Hum- 

*See algo Secs. 226-259, 


phrey v. Jones, 71 Mo. 62; Dillon’s Mun. 
Corp., vol. 2 (3d ed.), §§ 688, 978 and 
979 

® Board of Com’rs v. L. M. & B. R. 
Co., 7 Amer. Corp. Cas. 26. 

’The L. E. & St. L. Ry. Co. v. McVay, 
98 Ind. Rep. 391 [1884]. 
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and in the absence of fraud or collusion on the part of the directors, they 
are binding on the corporation.' If the contracteo be a niunicipul corporation, 
then the governing body is a board, council, or mayor elected by tlie people, 
whose powers and duties are defined in the charter, subject to such restric¬ 
tions and modifications as the legislature may have made since the city's 
incorporation. The powers of the general government and its ollicers must 
be ascertained in the same manner from the constitution, the laws enacted, 
and the rules and customs of departments. 

38. Authority cannot be Inferred from Business or Family Eelations. » - 
From the simple fact that a person is an officer of a corporation one cannot 
infer authority to contract on its behalf.^ The president of a company has 
no power by virtue of his office simply to enter into a contract on behalf of 
his company as for the construction of its works.’ Nor can the president 
and secretary of the company together/ '‘.Fhe assents of a director, thc^ tu>m- 
pany^s land committee, its civil engineer and a stockholder altogt^therclo not 
establish the president's authority or make the (U)ntract valid/ It lias bean 
held that an engineer charged with tlie duty of engrossing the contratd^ and 
procuring the signature of the contractors, for which no particmlar time was 
fixed and no limitation was imposed upon his power, may conmmt to a <ielay 
of a month in the execution of a writhm contract, and the c.ompany <*annofc 
repudiate the contract on account of siudi delay, <*ven if unn*nsonal>h‘/ 

If it appeared that the president was the odhier with whom alone all 
the negotiations were had which n^sultiul in the ex(umtionof both eonf rat'ttt; 
that he was its managing and controlling man; that he was premmt as its 
manager at the time of the arbitration, when the nustake in the latter 
contract was discovered, and that attention being calltHi to it, In^ atdcnowl- 
edged it, and consented to the change, so that the truth might he set 
forth, it was held that such officer had power to land his c.ompany by 
consenting to a change/ If the president and secretary have* executed 
and sealed a contract in the name of a corporatioti, tliough tmt with the 
express consent of the directors, it is binding on a (iorporation wliicth has 
received the benefits of the contract, and hm conducital its husinesH in 
compliance therewith and in such a manm^r that the (linad,ors must have 
had knowledge of it/ Jf the president or tlie executive otthter of a corpora¬ 
tion cannot, by virtue of his position, contract on behalf of the <u>mjutuy, it 


MkvcrulKe tJ. N. Y. El. K. Co., 112 
N. Y. 1 llBBi)]. 

Bisley ^ J. B. & W, Hy. Co., 1 Ifun 
202 [IB74]; Uy. E. & P. Co. v. Bank (Sup.), 
31 N. Y. Bupp. 44. 

* Tenipliue Chicago. B. & P. K. Co. 
(la.). 35 K W. Bep 034 flBBT!; Grifiith r. 
C., B. & P. B. Go. (la.), 36 N. W. Bep. 901 
[1888]; Bi-Spool 8. M. Co. v. Aeino Mfg, 
Co. (Mass.), 26 N. E. Bep. 991 [1891]; hu 
$66 LoebPdy.Co. v. Stout. 61 Ill. App. 166, 
and State t>. Heckart, 62 Mo. App. 427. 


^Mott tJ. Danvlllo Seminary (III.), 21 N. 
E. Bep. 927 [iHHOj. 

^Stanley a.'Hhcfiidd & Ci>. (Ala ). 4 Ho. 
Bep. 84 IIHHHJ. 

*Prait V. Hudnofi B, B. (Uk, 21 N'. Y. 
305. 

■^ISridiolH f?. Hemnton Steel Co, (N. Y, 
App.), 33 N. E, Bep 561; Mmnhk I^n-'b 
Fdy. Co. V, Stout, 61 Ill. App. 166. 

"Jotirdan v. Bong Island E. Co., 116 
New York 3B0 [1BB9J. 
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would not be expected that any of the subordinate officers would have such 
powers. Such acts may be ratified by the board of directors, or such powers 
may be presumed and established by proof of previous adoption of similar 
acts. 

If a contractor enters into a contract with an agent he should have 
proof of that agent's authority or he does so at his peril.^ * In general, an 
agent may do such business only as is ordinarily within the scope of his 
business, but the making of contracts does not in general belong to anybody 
but the parties themselves, unless express authority is shown, and then only to 
the extent of the authority conferred.® So it has been held that presidents 
(see ante), general managers, secretaries, attorneys,® engineers,^ and officials 
in general^ cannot contract.® 

The mere proof of family relationship does not establish agency between 
the parties. A son has no authority to act for his parents merely because of 
the relation existing between them. To establish agency other evidence is 
required.'' The same is true of husband and wife, father and son, or brother 
and brother. 

No power exists, either in the commissioner of public works or in the 
mayor, or in both acting together, to enter into a contract on behalf of the 
city for the erection of water-pumping machinery, without previous 
authority of the city council, or an appropriation therefor.® Authority to 
borrow money for a public work is not authority to undertake the work.® 

39. Boards, Committees, and Councils in Their Eepresehtative Capacity.— 
A very common and most unfortunate circumstance for contractors is to 
work under a committee or board whose members attempt to act individ¬ 
ually. Members of boards or committees visit the works, give directions, 
order changes, and authorize new works which only the body or board as a 
whole have authority to direct. If a contractor obeys such individual instruc¬ 
tions he runs the risk of losing the price of the work, for such work ordered by 
individual members of a committee, board, or council are unauthorized, and 
generally no recovery can be had against the corporation or its officials.! 
Good business men would not undertake such methods, but circumstances 


* Cases, 29 Amer. & Eng. Ency. Law, 
861. note 2. 

« State Michigan City (Ind,), 37 E. 
Eep. 1041; Chicago Gen’l Ey. Co. v. Chi¬ 
cago City Ey. Co., 62 Ill. App 502. 

2 Chicago Gen’l Ey. Co. v. Chicago City 
Ey. Co., supra. 

4 Jackson v. The K. W. E. Co., 1 Hall& 
Tweele E^. 75 [1848], Ennineer. Ashme- 
lot Mfg. Co. -o. Marsh, 1 Cush. (Mass.) 
507: Lyndon M. Co v. Lyndon Lit. Inst., 
63Yt. 581. 

® Dobson ' 0 . More, 62 Ill. App. 435 
® See 4 Araer. & Eng. Ency. Law 359; 
18 S. W. Eep. 1188; Little v, Kerr (H. 

* See Sec. 35, supra. 


J.), 44 K. J. 263 [1888]; lut see Ey. E. 
& P. Co. - 0 . Bank, 31 N. Y. Siipp. 44; Lo¬ 
cust Mt. W. Co. «. Yorgey (Pa.), 13 Atl. 
Eep. 956 [1888], hy an engineer; Dwen- 
ger V. C. & G. T. Ey. Co., 98 Ind. 153 
[18841; The L., E. & St. L. Ey. t). Mc- 
Vay. 98 Ind. 891 [1884], general manager, 
’Walsh ' 0 . Curley (Com. PL), 16 N. Y. 
Supp. 871; Gibson tj. Hardware Co. (Ala ), 
10 So. Eep. 304. 

® City of Chicago v. Fraser, 60 Ill. App. 
404. 

® Goddard t>. Harpswell, 88 Me. 228; hui 
see Damon v. Granby, 2 Pick. (Mass.) 845. 


\ See Secs. 29-39, supra. 
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arise which make such acts very cominon. Such orders or insinuttions may 
be adopted, ratified, and authorized by the body when btuHuue binding, 
and recovery for work done under them may be had.^ A committee apptdnteti 
by a town to take charge of the erection of a building are agents of the t(nvn, 
and can act by agreement of the members separately (>l)talned, and luHnl not 
be in session as an organized body.® So when a con tractor furnisheii a difitu’- 
ent stone in the place of stone called for in the contract it was held that testi¬ 
mony of one of the committee appointed to take clmrge of the building was 
competent to show that a majority of the committee hati agrtnul to tlui 
change, and that the architect, a member of the committcig had ho Htated to 
the contractor in presence of the witness.®* A board of public, works may 
exceed its power and its acts or contracts be ui/ra vires and void. F<u’ that 
reason a recpiest by such a board that the contnu‘,tor suspemd work on a. 
pending an injunction suit by an abutting owner will md. maki? the city 
liable for delay.® The object and authority of a board of impnouunent «*r 
commissioners being limited to (jonstnuition and tlu^ paving for hcwiu’h, the 
commissioners after completion of the s<^wcrH cannot bind the district <ir 
themselves as a board by a contract for wate.r for flushing.* 

40. Public Officers are Presumed to Do Their Duty, - hi ilm alKsmic**? of 
proof to the contrary there is a presumption tliat llw. public, ofliccrs do tlicir 
duty." This may bo an advantage to the contrat'ior if iln^ Icgaiit}* <if hiu 
claims be contested on account of any ihu-eliction of «luty or of p«twcr 

on the part of the onieers." Whore the n*cord shows tlu? letting of a con¬ 
tract for building a bridge in a city at a prici^ gn*atly cxcuMnling ten thou¬ 
sand dollars, but does not show whether a tax was imposed or honds iAmiinl 
in excess of that sum in any one year, it will he pn'sumed tiiai the couneil 
did its duty in tiiat respect. Tlie council having actc‘d upon piaintilTa 
account for the whole of the work emhracecl in said coniraet, ami having 
ordered it to bo paid, except as to a single item of work wlueli tlieparfiea 
agreed to defer, it will be presitmed, in tlie ulmence of anything in the reeord 
npou the subjechTuattor, tliat said aecount was verified in fhtt man iter 
required by the charter. In the abHcne.e of proof showing that wm‘k was nut 
conipleted according to contract it will he well pn‘mmusi that the vhy engi¬ 
neer in rcqiorting a final estimate and the completion of the work, am! tlin 
city council in approving the report ami ordering the paymenK diil timir 
duty.’ The one who attempts to show irregularitit^s must prove that tlm 


^ Allmtiy (lily Natl. Bk. v. Albany, 92 N. 
Y. nm I i8B:n. 

• Shea /). Town of Milford (Mass.b 14 
N. K R(‘p. 704 flBSH]. 

'^Matlhewson t?. Qvaml Kapidn (Mich.), 
50N. W . R(‘p. 65L 

'*PinoBluJtl Water & Light (lo. v. Hewer 
District No. 1 (Ark.), 19 B. W. Rep. 576. 

*8e$ Sec. 48. 


^Wnlley Tp. t\ KfiHr lion 
(Kan. App. ;,«l 5 Pnc. Rrp, auu 




* Howard r, OMhkrwh. ua Wi-, UMf) f 
'* Bohfdl r. Nelwall flaj, ifli w*. n A 
Jenkuci n, Smtier ilntl k i 

N. f!. IlKHU); N, hi. It. 

Can t>. Hheethiun. m III. App, IllH. 
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public officers did not do their duty.' Contracts of public corporations, made 
through their officers without authority of law, are void, and the corporation 
may successfully interpose the plea of ultra vires, settingup as a defense its 
own want of power, under its charter or constituent statute, to enter into the 
contract."* Where one has contracted with an alleged corporation, and is 
sued for failure to perform the contract, he cannot be heard to say that the 
corporation had no existence, and for that reason no contract was made.’ 

41. Means of Obtaining Information.—Cautious contractors will ascer¬ 
tain the powers of individuals, boards, and committees in as quiet a 
manner as possible. The self-esteem of some officials, and the indignant 
spirit in which they resent any doubts expressed as to their authority 
to undertake and carry out projects, are enough to convince a shrewd man 
of the impropriety of seeking information directly from office-holders. 
Usually the documents of incorporation are public property, and access 
may be had to them at the government offices. The commercial stand¬ 
ing of a corporation may be had at the commercial agencies, and a well 
informed local attorney may be employed to give a reasonably safe opinion 
as to the legality of the act, or the liability of the company, or the extent o/ 
the duties and powers of its officers. A successful contractor will not sacri¬ 
fice any honest means to obtain and keep the favor of officials of large cor¬ 
porations, nor will he stupidly demand information of them which may 
offend when he can indirectly and discreetly inform himself through other 
channels, whether outside or inside. To secure such information is the 
legitimate business of attorneys and counselors at law, and they need not 
divulge the name of their client nor in whose interest they are at work. An 
engineer should appreciate that the contractors require such information, 
and he should provide copies of the act or charter under which the work is 
undertaken, so that bidders and contractors may make such inquiries as seem 
pertinent to their interests and acquire information of the work to be done 
Complicated questions come up, and many a contractor has performed 
work only to find when too late that his labor has been for nothing. An 
instance of the authority of a public officer is given in the following case: 
Where the legislature or congress directed a public officer, the secretary of 
the navy, to contract for the construction of public works according to a 
plan submitted previously and on file, and the officer directed changes in 
the plan and contract, it was held that the act of congress directing the 
officer to enter into the contract was not the contract itself, but that the 
officer who made the contract might vary the details, and that the rule 
regarding the effect to be given a contract with the United States was the 
same as in a contract between man and man.* 

^ Heilman v, Shoulters (Cal.), 44 Pac. * Fresno Canal & Irrigation Co. d. War- 
Rep. 915. ner (Cal.), 14 Pac. Rep. 37. 

* Miller «. Goodwin, 70 Ill. 659 [1873] ; * Gilbert«. United States, 1 Ct. of Claims 

accord Ryan v. Lynch, 68 Ill. 160; Byrne 28 [1863]; Lord Thomas. 64 H. Y. 107. 
9. E. Carroll (La.), 12 So. Rep. 521. 
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42. An Agent or Fiduciary Can have No Interest in the Contract.—A 
directs, public officer, trustee, executor, receiver, en^^iueer, or other iigeiit 
or fiduciary can have no personal interest in the contnu*fc of tlie coinpiiny* 
city, principal, or cesiui which he represents. A tiirec*tor cannot iHHunnii a 
contractor with his company, nor become a member of a company witli wlioiii 
the board of directors has made a contract for the criHUion of works, nor sham 
in the profits of such a contract. If such coutraids art^ made tht^y will \m 
held to have been made for the benefit of the ctmipauy whiidi iln^ iiircctor 
represents, and a court of erpiity may compel him to acaamnt for the profits 
realized under such an agreement.’ Siudi a c:(»ntrat‘t may Im ratifieit !iy tito 
stockholders and they may insist upon the advantages, or they may disaffirm 
it entirely. A president of a corporation who takes an assigiimtud. of m 
contract for the construction of its works a(*ts as a trusttH^ and fttr tlm 
benefit of the corporation, and not as an assignee of the tamiracior/ A 
contract made by a city coiuicil in whitdi one of its memliers is inim'est#*ti 
may be avoided by the city, and if the contract has not hmm iierforimnl aiij 
taxpayer may restrain its enforcement.’ It does not matter that the mem¬ 
bers who are interested in the contract voted against awarding t.he cmifrnet 
to themselves or their company.* mayor should not act m afiorney or 

solicitor for the city of whitdi he is an officer when the tdty's tdiaricr forlddi 
any interest, directly or in(lir<‘ctly, in any contract. #ffict\ or appointment.* 
The city cannot accept a turnveyance of real estate suhjct'i to a morfgagii 
held by the city solicitor whtm tlu^ statutes prohibit any pulditi officer frmii 
becoming interested in any cumtract ft»r the purtdiam^ of property !>y ilm 
state, county, or muniidpal corporation.*’ An allowanct^- to a j-nildie otilcer 
by a contractor or employee out of the pndlts of a contract with the city or 
government, however small it may he. is smdi iniilencn of fniml an will 
invalidate the contract."’ A contract by a freiglti agent to allow a roiitniclor 
alow freight rate in consideration of a share of the prtdlta of his contriici.*’ 


*Port 1 ). RusBek Ind. 60: Coviiigtoa, *WrHt r, Brrry ftla 25 8. E, lirp fMfl; 
etc., li Eo i). Bnwk«r. 9 Busli 46H: Kune hut sft Hpeftraom r\ *rt'^io tciifji lAik.l. 21 

pean Rv. (Co. v. Poor, 59 Me. 977; Fiiiiie B. W. Hr}!, HHS, of ii 

Xi, E. & L. R. (’o.. 1 Am, (?orp, (’as. HH6. <»f henldt w«h to icriwrr oti m 

81 lad. 2H8 flH591; OuiUl r. Parker, 48 N. tjiwmtum mrnni Otr 

J. Law 480; Q, (k & H. R. Oo. ti. Kelly. It munm fhr ftiflo-i, hnchrr, or wkfr of m 
77 Til 420 flH7r)l. ^ mayor lyiir Imvr toi loirir-ii In a coiiitfict 

® Rlsl'-y i\ I. B. «.% W. Ry. Co., 1 Him with tlir rity. fir'vllu i-- Ni-w Vorli 

202(IH74]: and sea 19 Am. Eag. Kwey PlJ. 28 N. Y. Supfi hmh 

Law 878, H74. ^ Miirnh r. Hartwrll. 7 dido H P :iM|l 

'* M''Klhiiin(‘y City of B. (Neh.k 49 N, Lfmlnry »• 1'hr (Ify. 2 Pltlhi 212 f lN5Hj; 
W. Rep 795 flHOl); Gas Co. t?. West, 28 RuliioHnp'r, Pum-rMm (Mhh i. 89 Ac W. 
Neb. 852,Hep211!HHHl 

^Iveiuiet Ta. Co r». Kennet Hq , 4 **Bafrlay r. Williiofii, 29 LI. A|i|i 218 
Pa. Dist. Rep, 797 ; t» Capt* Slay (18871, 

(N. J.), 86 All. Rep. 10H9 [1897]. 
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or an agreement by a bookkeeper to disclose the financial condition of hi® 
employer’s business/ are against public j[)oliey and not enforceable. 

A principal who furnishes his agent money for investment is entitled to 
follow not only the property bought, but its proceeils, if sold, so long as 
they can be trataul and identified/ 

Injunction will lie to restrain a school board from executing a contract 
with one of its own members to furnish supplies after the board has passed 
a resohitiou to |)urchase from said member; and it is not necessary to wait 
until the contract is executed/ Injunction will lie to r<‘strain a public 
officer from entering into a contract with hiiuself individually to furnish 
supplies to a public institution/ 

AHTIFKUAI. eAUTUW. COItCORATK BODIKS. 

43. Charter and Statute Limitatione. doidracts of corporations are 
limited to the powcu's givtm by tiudr charters. ^Fiie aid. c*reutiiig the body 
politico the artitdes of im^orporation, and the* charter givtm by the state 
should tluuHvfore b(* (‘onsulte<l and (\arefully sliuliisi. A (Corporation is a 
creature of the law. It has no powtu's (cxta^pt those ex|)r(nssly granU‘d or that 
are netu^Hsary to tlie excuanse and (Uijoynumt of thosi^ expressly granted.* 
d'he acts and undertakitigs must not ex(‘eed tlie powers and privileges 
granted by the (duirier, for Hindi acts will he ultra virer and without tdTeci 
It is not vested with all the capacities of a natural person (u* of an ordinary 
partnership, hut with sueh oidy as its eharter (amfm’s. If it (‘xaaaals its 
cliarter powers not only may the govtumnnmt take away its <*hartm*, but 
those who have suhstudlied to its stoek may avoid any (tontracd. nuub^ by the 
corporation in clear ex<*esH of its powers/ A corporation is camfined in its 
operations to proje(d,8 exiiressly enumerated in its cliarter or that an^ siritddy 
necessary to their pc'.rformance. 

A e,ontract utira vires the cdiarter of a corporation is void. It cannot 
be made valid by any subsequent act of the corporation;^ that wlfndi it 
cannot make or do it cannot ratify/ 'rhe state or sovereign powen* alone 
can ratify a contract entered into by a public corporation whicdi is 
ultra vires, and make it valid and binding/ llie value of work done for 
II municipal corporation not pursuant to tlie cliarter cannot be recov¬ 
ered/ 


* Davenport v. Iluhie, N. Y. Hupp, 
8(18 

* Unrding Field (Sup.). 87 N. Y. Bupp. 
8911. 

^ Alexander 9 Johnson (Ind. Hup.b 41 
N. K Hep. HU. 

^ Doani of 11pp Co. a llnilnmd Co , 7 
Am» r. Gorp. Gas. 26; DavD e. Ohl Colony 
K. ChK, 7 Amer. Gorp. Ctw, 549. 

10 . Old Colony li Vo,, 7 Amer. 

♦ 8^0 Bee 


Corn. Vm. 540. 

«Hiiult Bta. Mar e a. Van Deusan, 40 
Mich. 429. 

’Board of Commissioner.H t?. Tlie L. M. 
& B. li. Co., 7 Amer. C'orp Gas *26. 

** Brown d. Mayor, 68 N. ‘Y. 289 
• Wallaee t?. Mayor of H, J,, 29 (’ah 181; 
$m hImo Zoltman r Han FrancN'o /i;af20 
Cal. 497. 20 (dal 96, and I Dill. Man. 
C«»rp . S 872 [1878 ed. j. 

H5, infra. 
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The contractor, therefore, should not only satisfy liiinsolf that the officers 
or agents acting are the proper persons to enter into the contract on hcdialf 
of the corporation, but he must also take notice oC the lawful liinitB of the 
company’s capacity, that the contract is within the sco])e of the authority 
conferred by the act of its incorporation, and that the powers granttui to it 
have not been surpassed.' He is bound at his peril to take notitui of tlu^ 
lawful limits of its capacity,'' especially where all acts of incorporation art% 
or are deemed to be, public acts; for every corporation <n-ganizt*(l uiuier 
general law is required to file in the ollico of the secretary of state' a ct'rtiti- 
cate showing the purpose for which the corporation is constitut t'd.® 

Some cases of interest to engineers will illustrate ilie iiniH>rt of this law. 
A water company in England had been duly in(a)r[)orated for tlu; supply of 
a certain district with water from certain sources witliin the district., and to 
do all other acts necessary to supply water to tlio iuhahitants aeu'ortiing to 
the true intent of the act. In consequence of the iiuu-east'. in populatitui, 
the supply within the district became insuffieiijut both in (piantity and 
quality. The water company employed a consulting engiiuMU' to make 
surveys and plans, and to report on the feasibility of obtaitung a suffi(‘icnt 
supply from a certain stream of water beyond tlui (company’s district, the 
same plans and report to be used by the company in its application to par¬ 
liament for powers to enhirgo its works and i(y tnuhnuu^ I his stn'am watiT 
in its district. When the engitieer brought suit for tlu^ Valin's of his st'rviccs 
the water company resisted payment on the ground that the n,ct of employing 
the engineer for the work done was hi'yond its powc'rs. It was hch! hy 
the majority of the court that the contract matle for the plans and nqairt 
essential to its application to parliament were not m'ta'Hsari ly illegal nor ilie 
contract void, but a strong dissenting opinion was (hdivenai by the minority 
of the court. The case is given to show how striidly the courts may dt'lhns 
the powers of corporations. Probably the disposition of the courts can 
best be shown by giving the last few lines of tlie Ic'arned jusii<n*'« tlisseni- 
ing opinion: ^"And when I consider the miscdiiid that has hct'ii tlone hj 
directors, under the temptations oiTerod hy ititertjsted parties ami oilier 
Biderations, adding to the schemes in which parties have I'ontrihuicd tlnnr 
capital, I own, hard as it may be in a particular ease, I am sorry that a Insson 
should not be read that those who deal with directors must see iliai limy 
have authority to hind their companies, or must trust the clin'c'tors pt'rson- 
ally, a consideration which will make both parties more cautiouH in tiudr 
speculations with other people’s property.”" 

Likewise it has been held that a railroad company has no powor to emph»j 


* Evans on Agency, pp. 26, 211.312; 
Bavist). Old Colony R. Co,, 7 Atner. Corp. 
Cas. 549; Liitier ■?). Jayne, 124111. 123. 

^ Keating v. Kansas City, 84 Mo. 415; 
Turney Bridgeport, 55 Conn. 412; Tren- 
ton Loco. Wks. tj. United States, 12 Ct. of 


01. 147; and nft* Visage of Ken* ik C?ih 
aiasHC’o., lOOhi(j(5r. iU, Hvp. mil 
^'Davis Old (loltniy R, Co., 7 Atnvr 
Corp. Can 549. 

* Bateman ti. Mayor, etc., 3 H. it N. 223. 
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a mining-engineer to examine and make a report on mines of whick the road 
is the outlet, and that the railroad company is not liable to him for his 
services, even though its business is benefited as a direct result thereof.^ It 
would, without doubt, have been otherwise if the railroad company's charter 
permitted it to operate mines or engage in mining. 

Another case arose under a contract by a corporation organized for the 
the purpose of purchasing, taking, holding, possessing, selling, improving, 
and leasing real estate and buildings, manufacture, lease, sale, use of build¬ 
ing-stone, lumber, and other building materials,^^ by which the company 
agreed to pay for services in organizing stock companies to locate and en¬ 
gage in business upon its land. The contract was declared ultra vires and 
void. If the contract had been performed, and the corporation had received 
the benefit, it would have been estopped from availing itself of such a defense.* 

A contract by a railroad company to aid in the construction of the road 
of another corporation in another state is illegal, though it also provides for 
the construction of a branch to its own road.* 

A subscription for stock, in a company which employs and uses certain 
articles, by a corporation chartered to manufacture and deal in the same 
articles has been held beyond its powers.* The construction of a levee has 
been held without the corporate powers of a village,® as has the reconstruc¬ 
tion and repair of a building which had been partly removed for the exten¬ 
sion of a street.® 

44. Other Restrictions to Which Corporate Bodies are Subject—Cost Must 
be Within the Appropriation or Lindt of Indebtedness.—The contractor must 
ascertain if there be a charter or constitutional limit to the city^s or com¬ 
pany's indebtedness, for when that limit is reached it cannot create a new 
debt.’' The contract should not create a debt in excess of the fund appro¬ 
priated for the purposes of the contract,® for the amount that it exceeds the 
appropriation cannot be recovered.® The contract is void as to the amount 
that the indebtedness incurred by the contract exceeds the limit fixed by law.‘* 


* Georp^ v. Nevada Cont. R. Co. (Nev.), 
88 Pac. Rep. 441; and see Lewis u. Colgan 
(Cal.). 44 Pac. Ren 1081. 

’'Schnrr d. N Y. & B Sub. Invest. Co. 
(Com. PI.). 18 N. Y. Supp. 454; 16 N. Y. 
Siipp. 210. affirmed. 

*Bo.stwiok n. Chapman, 60 Conn. 551; 
and Cnnning^ham -u. Mass^na Sp. R. 
Co. (Sup ), 63 Hun (N. Y.) 439, 18 N. Y. 
Su np, 600. 

^Knowles t?. Sandercock (Cal.), 40 Pac. 
Rep. 1047. 

^Newnort « Batesville & B Ry. Co. 
(Ark.), 24 S. W. Rep. 427. 

® Sceery v. Springfield, 112 Ma-s. 512 
[1873]; see Prairie Lodge v. Smith, 58 Miss. 
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App. of City of Erie, 91 Pa. St. 398 
[1879]; Soule t). Seattle (Wash.), 33 Pac. 


Rep. 384; Perkin son «. St. Louis, Mo. 4 
App. 322 [1877]; State t). Atlantic City 
(N. J.), 9 Atl. Rep 759 [1887]. 

® Turmey v. Bridgeport (CoUn.), 12 Atl. 
Rep. 520 ; Dhrew t). Altoona (Pa.), 15 Atl. 
Rep. 636. 

* Atlantic Ci’y W. W Co. u. Reed (N. 
J.), 15 Atl. Rep. 10; Culburtson «. Fulton 
(Ill.), 18 N. E. Rep. 781. 

Culburtson v. Fulton (Ill.), 18 N. E. 
Rep. 781 : Turmey «. Bridgeport (Conn.), 
12 Atl. Rep. 520; Kingsleys; Brooklyn, 78 
N. Y. 200 [1879] ; Boston Elec. Lt. Co. c. 
Cambridge (Mass.), 39 N. E. Rep. 787; 
Lamar Water Company v. City of Lamar 
(Mo.), 26 S. W. Rep. 1025 ; Georgetown 
W. Co. Central T. H. Co. (Ky.), 34 8. 
W. Rep. 435. 
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When a city charter provides that all contracts shall be countersigned by the 
comptroller, mayor, and clerk, and that the comptroller shall have made an 
indorsement thereon showing sufficient funds are in the city treasury, or 
that provision has been made to pay the liability that may arise under such 
contract, it is essential to the validity of the contract that it have such sig¬ 
natures and indorsements The execution of a contract by a municnpal cor¬ 
poration gives rise to no implied warranty that it has power to make assess- 
ments with which to pay for work and materials under tlic contract, and 
when a statute authorizing the assessment v/as adjudged nnc.onstitutional 
the contractor was unable to collect what was due him/** The city will liot, 
however, be relieved from liability for negligently delaying to raise funds by 
assessment when it has contnicted to pay the contractor out of such a fund.*' 
It seems that a contract for the ])orformance of work or the furniBhing 
of supplies need not be referred to the city treasurer for his certificates that 
there is sufficient unappropriated money iu its treasury to meet its ]*e(pnrc- 
ments/ The contractor is supposed to know the powers of the oflic-ers with 
whom he is dealitig, and the (iourts hold that there is no (excuse for his not 
knowing the limit of indebtedness fixed by the chart(n’ or legislative act, and 
the amount of the appx-opriatiou. Such ignoram^c will not avail in an at^tion 
for the contract price/ 

45. Appropriation Must Not he Exceeded.—I'hc sanns law holds when the 
amount of an appropriation fora spec.ilic. job is limited; llu) t‘.ost of the work, 
mchicling extras, not exceed the amount of the ap})ropriati()n. If it 

does, the city or town is not liable for the (^xc.ess over and abova^ tluwippropria- 
tion.** So when money was appropriated by a town to build and furnisli 
a town hall, and a contract was awarded for the ere(;tion of a liall at a coat 
equal to the full amount of the appropriation, it was ludd that tlu^ commit¬ 
tee exceeded its authority, and that the cotitractor (5ould not re{*over a part 
of the appropriation sot aside to furnish the hall, nor for the (^tira work he 
had done; and this decision was made in the fatio of the fact ihal. a number 
of the citizens had agreed to guarantee tlio furnislung of the hall if the com¬ 
mittee would expend for the building the entire sum appropriaifnl/ A con¬ 
tract for twenty years, or for an indefinite perkxl, cannot be sustained as a 


^City of Superior t?. Morton. Fed. Uep. 
857; Holmes 1 ). Avondah*. It Ohio Oir. (H. 
K. 430. 

Barl)er Asphalt Paving (to. v. Harrifl. 
burg, 03 Fed. U(q>. 505; (toumdly 

V. San Franeis<a> ((tal.), 33 Pae. Hep. 1101). 

* Little y. T^)rtland (()r<!g. ), 37 Pac*. H(*p. 

911 ; and Souh‘ v. (Wash.), 33 

Pae. Rei>. 384. 

^ Lamar Water Co. v. Lamar (Mo.), 20 H. 

W. Rep. 1025. 

* Gutta Percha Co. t>. Ogalalla (Neh.), 


59 N W. Uep. 513: Crnntpton n Varna R. 
Co., fv. R. 7 (3i. 50H; Fixating v, Kansas 
CilV% HI Mo 415; P<*rkin.s-‘n r. St. LoiiF, 
4 M<». .'\p|> 332 11H7T|: Tnrniey e. Hridge 
port (C<»nn.t. 12 Atl, U(‘p 520. 

®Tnnn(*v ti. nri(li'*ep<>rt t(!«tnn.). 12 Afl. 
R(U). 520 N' lsotj a. .Mayor. 03 N. 

Y. 535 [)H70j; Calve.ston r, Drvlln 

19 H. W. Rep. 3U5; King.MU*y d. 
Brooklyn. 78 Nf. Y. 200(1879). 

’Tovvn of We^tiuiuster v, Willard (Vt.), 
20 Atl. liep. 952. 
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contract for ten jeans but Ls entirelj voitl when the oilj m mlhurmni toecm* 
tract for a |)erio<i not exceedini^ ten jeans. * 

If the publi(; reeord.s fullj dhselose all tin* faet.s <4 t.lie rase, and the run- 
tractor was in no waj luisltHl or deethveti i)j the rei’nrds uf iIh’ Imwii Imard, 
then the town is not liable on the eeniraet or bn* the rr.t;'-Niia!»!i^ uilui* tif tlni 
etructure when public ohieens without tiie reipusih* |n»urr do rifiiir,iri 
behalf of tlie town, evtni thoin^h the structure is ueerir.rd afn-r n . rmiijilf- 
tion and used hj the public ^euerallvd Aeeepiancr uf ifie \uli nut 

alTcad. a ratilication of the eontraetd nor will anv sii!.».o-«pir!ji 'ou hu ih,^ 
of thi‘ Unvn orcitj prevent it from deiivino; tiie \a!idir\ of > 4 irli CMiiirarf/ 

If the t'ontraet ju’iee is within the amount i»f tiu* sipprojirialioa ii i;i valid, 
oven though it reserve.s authority to make siieij ehiiii>:e,s at d*iad .a uuiv Im 
necessarj, and thou^^h it authoriztss the eutdm/er drimiuiie uie price 
extra work re(purt*d/ A charter that autluuT/es a nHHiiti! evpiueii- 

ture, over and above et'rtaiu rt'pairs. bu’ the buildup,t of new brider'-aiu wiiole 
or in part, does not pnn'ont the hUtinocU' a sinele eiudrari for a ori»lpe 
total cost shall exi’eed the annual appnpu’iatioud die* far! luat there i,i 
monej on hand with which to pay bu- tlo^ wtu’k »ioe-i not reiid*'.r flic ismirart 
invalid where a n»ad and, liridpu* lax has born leui^d for the riirreiif. vefir, 
though not colh.Hvttni/ If tht^ law retpiire.s that pr»svi-'u«ui Mliall be luade fur 
paymentsnmhw Hindi contracts the mn’est^arv funds mmu b*. jinnided lieforc- 
band.® The iiulebtedne.ss of a city e:inn*»t inereiMcif !*evo!ii| limit 
fixed, by eontraedang ft»r an elect riedi^ubt plant to be Imsed by if; ouch an 
oxecutory contract is forbidd«m/ 

46, The Legislature or Congress May Eatify the Goniract. -df the power 
to contract has lieen derived from the b'uisbaf ure a t'oniraei for n Mum that 
©xccedn the Hum appropriate<| may be reeoenir.»*d,saii>'tiM!ied» ate! iiiade lalid 
by a fiubHf*!f|uent act of the Ieok^|Jt,f,^lre, and ih»*rMf|f mo! »r iii.-ivtleoi inaitif aifi 
his action upon the contraet amumst the eitv ^ The e»mf rm*! run be ninfied 
only by making an appropriation expri^.nlv for its |H-rbrrmiiiirrd’' IliiMiet 
of the voters of a town subsef|uently voting an i4»bliti*»mil ffuni b.»f tint nun* 
pletion of a Hirueture will not ratify an invalid e.mfnirf/* 

A contract invalid for wantt>f legislntive authority imiy lie iinidii vnlid by 


* MfitiluUtiui T. (\h Dnyum (V, V, A- k 

m Fid. UmK ini, 

^Bfdt (Vcfk t?. Bridire C’o. (ICiia.h tUl 

Fae non. 

» Nawpfwt n. Iklesvdile k Ii Hv. r<e 
(Ark.h C4 »S. W. tb^p. 4CT. 

^Htate etc., 0 . Murnliy (Moj. SI B. W, 
Bap. 7H4. 

^Kine^sley «. Brooklvm 7H N, T. *iOe 
(18791.' 

•HowardIf.Oshkosh 119 Wis ,Wj|N7n|. 
Sullivan Commiiiahififtr^. 114 III. ‘*^7' 
Smilie «. Fresno Co* (Cal), 44 Ike. Ii#p* 


tUi i CM rOrr'id r. I.dtirltifiill, || 

i}hhi i*ir r? li p nH|i 
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W t trlrimn I* I * % IV, 

t*o . I*4 But* f *1 Ike 11* 

Prsii-Ji r <U-tikins f N* li I. 
fifl %b W Ii'p fiin, BlUiuftrin r 4*j 

% V \% iitT, 

ICIfiL^ p. M»lts#la Cfi Ilf M. W. 

Ikp- IWi^j. 
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a sulmei|Uoui of iho hnl Huoh iuiaut]i()rize{l contract ix not 

ratitUnl by a spctual a<‘t anthorizinjj; the (‘ontractor to huc for the value 
of extraH.’' It has Ihhui hel<i that tlu‘ letjjislature (‘.onid re(|iure county cann- 
nuHsioners to providt* funds to pay for the ertad.ion of puhli(*, 1)1111(110118^ if 
in good eonsedeuce the county or (dty ought to pay, -although there was no 
legal liahiiityd A city (*annot, it schuus, he coinptdhHi to stand ti\e whole 
tu)st of county i)uildings/‘ Mou(*y raistal hy taxation for tiu! special purpose 
of (‘reeling a schooi-huildiug eauuot he diverted hy an ut‘.t of tlie legislature 
to th(^ purt‘has(» of a sit(* for a normal scliool in said <dt\% without the assimt of 
the city or its inluihitaut s/ For tlu‘ legislature to napure a claim to he paid 
thiua^ must hi‘ an ohligutiou eitlu*r moral or t‘(pntahh‘.'^ d’he (U)nstitutiou of 
the United States ami of tlu^ slaU's denitss the legislature the powtu' to pass 
laws impairing tlu‘obligation of eontra(*ts, and this liniiiaUon applic^s as well 
to (!outra(^ts iuad(‘ hy Uu' statt' as to those made l)y individuals/ 

An injunction will uoi lit^ against a builder to pnoumt him from proceed¬ 
ing with tln^ work : tiic owner’s nmualv is to rcfus(‘ to ratify or confirm the 
contract and deftmd against an action for the (‘ontract pri(‘e/ 

47. Casas Where Appropriation has been Exceeded. - -> In determinitjg 
whtdhcr tin* limit 1ms hetm cxt‘t*t‘ded numerous dt’tdsions have htam made 
that shtsl soim* light (Ui tlic (pu'sHou, It has htsm Indd that ccu-tifumtos 
Jssucnl !)y a citv against l«»ls in paynumt for th(‘ (Mumtruction of H(nv(‘rH, the 
same being paynide in st*vcn annual installments with iuttu-esl, do notcreuie 
an indehUslnesg within the meaning of an ac-t limiting tin‘ imhditcdmvss to 
5 p(U' (‘cut of the valm‘ of its taxahh^ propiu-iyd*’ Uharges that have been 
improptu'ly madt^ against tlu' fnnd shonld Ijc rejc(/<cd and d(‘dnct(‘d to 
ascertain the maximum halama^ availalile.** If a spi-cial tax for paying rent 
for wmhmworks, together wifli tin* gemu'al tax, exceeds tin* t‘om4t.itutional 
limit, tin* (*ontraet is void/* htwond the constitutional limit at 

the time of tln^ injury is no dehmst* to an action against a city for dainagos 
on ac‘(‘ount of an injury (‘ausml hy in*gligence in the coiistnud-ion and 
maintenaiiciMif its Hf.reetsg* 1'he ismie of honds is an imhdiicdncHs/^ 

The dislinrstmnmt of the fund sliould be watched hy the contractor, that 


*lkll It. Frc»fd!o C!o. (Texj. ^ B. W. 
lletr 70*3. 

* Nlclnds It. Btim* (Tex4, 113 B, W. Hep. 
0)2, 

t», TVo|0t!. r» Hein 127 : 

CPsllUml a Bupi*rvlmiri 4 COieiiiitmo (te.* HI 

N, Y. lai. 

^Tliomiwr. fadand, 24 Wend. fH. Y.)d5, 
and fftnn tiimi in Ifi Aitna, ^ Kng, Eney, 
Ijiw llfll. 

■Hkllfim ft, Biigirmw. fifl Mirh. 7. 

•Hum-It. Tri^iimtrer, 22 Wi^i. IWO tlHBH]. 
^ 1.1 Amer. Si Eng. Karv. IdUl, 

« Dimaldi New York Htale, N. Y. 

m 11882]. 


Mnlat Beltcrol Dint. a. Ikld (WiH.)Jl N. 
W. Itep, tOHO. 

‘“Ihivin p. Des Mehu-H (fa.'h 82 N. W, 
Hep. 47ii |IHH7); <h'iint n. I>aven|ioit, 88 
Town 8115 ; (’lltUcHi e. Widllker ilowni, OH 
N, W Ih’p. 481 ; imt nrp Houle e. Hi’iUile 
eWn^h-t 88 Far. Hrp. 8H4. 

** Kln^nley e. Hrooklya, 78 N. Y, 200 
tt87tij. 

Water do. n. Lamar (Mo.), 20 
H. W, IU‘p. 1025. 

e. lies Moitms, 88 Iowa 414 

flH74l. 

**Beott a. Favanport (fa.), 84 fa. 2W. 
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the fund be not exhausted and his labor be without remuneration ; * and 
wiien me contract price is the full amount of the appropriation he should 
ascertain by what fund any extra work ordered is to be paid before perform¬ 
ing it/- Changes and alterations imposing a greater liability are void, and 
pay therefor cannot be collected.^ 

48. Unincorporated Organizations as Parties. — Such are associations, 
societies, clubs, and congregations who get together and agree to undertake 
or promote certain plans and schemes for their own or the public benefit. 
IJsually the powers and resources of such organized bodies are indetermi¬ 
nate, and even when the necessary funds are subscribed it is a question as to 
how many of the subscriptions can be collected. Contractors and engineers 
who undertake work for such associations, and who are not well protected by 
liens, bonds, or paid-up subscriptions, or are not well acquainted with the 
subscribers, will in making their estimates allow for losses and the possible 
failure to carry out the project. When an unincorporated association enters 
into a contract, the individual members are liable either upon the ground 
that they held themselves out as agents of a principal or because they are 
themselves principals. Persons who engage in an enterprise are liable for 
the debts they contract, and all who assent to the undertaking or who sub¬ 
sequently ratify it are included in such liability.'^ If a committee has been 
appointed to make arrangements they become individually liable for work 
done and which was procured by a subcommittee of their number, although 
in making the contract the subcommittee assumed to act as officers of the 
association. “ If a joint signer of a contract who represents the other 
signers in superintending the work makes changes in the terms of a contract 
he is personally liable, even though the contractor had full knowledge that 
the change was unauthorized and unknown to the other signers.® If the 
contractor, architect, or engineer be one of the promoters and is himself a 
member of the association and has to bring suit for his services it may puz¬ 
zle him as to whom he shall sue. If the relations of the subscribers par¬ 
take of the nature of a partnership, then they are liable both joint and 
severally."^ In dealing with incorporated religious associations special cau¬ 
tion should be exercised, for in several states they cannot be sued.® 

49. Subscribers to a Project.—It has been held that an association of 
subscribers to a project to obtain a bill through the legislature to build a 
railroad was a partnership, and that the engineer, who was one of the sub- 


^ Turmey v. Town of Bridgeport (Co n.), 
12 Atl. Rep. 520. 

^ Turmey Town of Bridgeport (Conn.), 
12 Atl. R *p. 520 ; Richardson i). Grant Co., 
27 Fed. Rep. 495. 

*King v. Mahaska Co. (Iowa), 39 N. W. 
Rep, 636 [1888] ; hut see Shea v. Town of 
Milford (Mass.), 14 E. Rep. 764 [1888]. 


^ Lewis D. Tilton, 64Iowa^220 [1884]. 
®Fredenhall v. Taylor, 23 Wis. 538; 
Landiskowski v. Lark (Mich.), 66 M. W. 
Rep. 371. 

“Giitherless v, Ripley (Iowa), 67 N. W 
Rep. 109. 

Davis t). Shafer, 50 Fed. Rep. 764. 

® 29 Amer. & Eng. Ency. Law 864. 
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ficribers, c.oultl not sue one of \m aHHoeiatcH in the Bchenio, a copartner, for 
the value of liw atu'vicoH. He bIiouIiI have hiuhI the finu,* It lui^ht make 
some diiTertuu^e wiuddier the .subscriptions were for stock or merely a dona¬ 
tion. The mtu'e art (jf .subscribintjp to a projiud tioes not ordinarily create a 
partuer.ship unless it is the manifest iutentum of tlie parties.'’* ^IMio signers 
of a Hubscriptitm puptn* in the ordinary form arc liable sevtu'ally, ami not 
jointly.^ Hach Kubscu'ibin* is liable for th«‘ amount of his subscription, and 
in no way respimsibh^ fur tlic payment of tlie sums subseriljtHl by otluu's/ 

Undt*r a ctmiraei Indaveen S(*veral farmers and a constnudaon (‘ornpany 
to builti a futdory, which ctmtaine 1 the provision that wc, tlu^ suhs^adhcra, 
agree to pay '' the agnasl amount for the factory* and a provision that tho 
subseribers slnmltl forin a <‘orp(u*at i<m* witli stock in pn^portion to their paid- 
initwesi* eaeli subscrilmr to bn liabh'only for tlu^ amount Hul)S(‘.ribetl by 
him* it was held that the eontruet was Ht’Venil, and not joint* and that each 
was liable only fiW his proporti<Ui.^ Wlnm sub.sm’iht'rs have signisl at dif-^ 
ft'nmt tim«*saml places, and without knowing wliatHuljseript.itms will he sub- 
Hei|iienlly made* or 1)}* whmn* the ecmtract do(\s not liiiul eatdi .suhscuaher to 
pay the tail ire stun.* If the amount of HtilmtU'ipt.ion i.s sid* (>pp(»site (uich 
sub.st‘riber*s name* tin* liability of eatdi i.s as tdTetd.ually liiuitini as if sitch 
aimutnfs had lanm (in wonls) linutetl in tlu^ hotly of the ctmtratd,.® A, sub- 
stu'ibef eanntd. t'Siaipo [luynHUii td his .*<ub.seriptitm by an avermeid. that he 
notitied plaint ills that he had eanetdtal his sulweript-ion hefon^ they hatl ex- 
pmnled !mmt»y ttr piudorimal laltor tinder tlu^ t*otit.raet, thtu’c* ludng no aver¬ 
ment that thi! eaiieellaiion w.as inudt» before plaintilTs ucct‘pted the (a)ntractd 
If a tarntraetor would rfsoivtu' a balance tine ami unpaid for tlm erection 
of aHlrueiiire hr^ eaniiitt. sue all the HuitstudberH jointly* Imt filmubl proceed 
ligaiuHt those suliseribin’s wlui are in thdault, or n,t Ituwt Ids deelaratioii 
tthtmbi allege eeiiidfi siilwerilHU’s in ilefaiilt*'* The fpn'Htion might htuisked, 
Ilow is lie to know wlto are in default? If the asHoeiation of subscribers 
liiiH liiam ineorporaif'tl, si seems iht' (‘oninitd-or may not Itave a mee.hanie/s 
lien «m tlie joint properly for the ladiuu'e of itie priei^ for w<uic done under 
eoiifriod, with tin* Hubseribm's* nnlt*Hs it cam be nhowm that tlse tmrporaiioii 
adopted the euniraei of its pimmoter.^d** 

11te payee immed in ilse sulismapthm may maintain an acdioigaHiam any- 


IV Ifleidie-i, I fl, Av (*nhtwi‘U 
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body selected to receive the money in the manner required by the terms of 
the paper.^ If no person, committee, or board is designated in the paper 
the payment many be enforced in the name of the remaining subscribers, or 
by the association as a body, or by a building committee appointed by the 
association.' If the subscription paper stipulate that the sums subscribed 
would be paid to any person who would erect a structure it is like a note 
payable to bearer, and the subscriptions may be collected by any one who 
builds in accordance with the specilications of the paper.^ If the associa¬ 
tion has been legally incorporated the action should be in the mmu) of the 
corporation.' If one of the subscribers has been anthorizcnl to a(‘.t for the 
others and has incurred expense or advanced money on tluj faith of the sub¬ 
scriptions he may sue other subscribers refusing to pay and in his own name. 
Such is the case where one has acted as superintendent or a contractor and 
carried out the plan contemplated. A good illustration is alTorded in a case 
where a college class at a class meeting voted to publish a (dass-book, t.he mem¬ 
bers voting or assenting to the vote were held personally liable for the ex¬ 
pense, at the suit of one who printed it, under a contract with a member of 
the class elected business manager of the publication.* Agreements by sub¬ 
scribers to pay a person their respective subscriptions iij)on the erection by 
him of a certain structure may bo enforced when the structure has l)een 
completed, even though the subscribers among themselves have not per¬ 
formed their mutual agreements.® 

Subscribers are bound by stipulations and conditions contained in the 
subscription paper, and none other can be shown in contradiction to 
them. The subscriber cannot go outside the written contract to show dif¬ 
ferent torms,^ such as misrepresentations, not incorporated in the sub¬ 
scription paper.® In the absence of fraud, parol evidencio is not admisHible 
to show that the subscriptions were not to be payable except on (jortain other 
conditions not mentioned in the subscription paper. Tlius it cannot be 
shown that certain materials were to be used in a building to be built out of 
the fund subscribed,’' or that the contract was to be let to the lowest bidder/ 
or that the structure was to be completed by a certain date/ 

60. Second Party Not Named, but Determined by His Own Act. —In 
many cases the contractor or second party to the contrac.t who is to i)erf(>rin 
or who has performed the consideration is not narmul in the olTer, but any¬ 
body who may accept the offer or perform the consideration may become 
the contractor. Such contracts are those created by the pi^rformance of the 


^ 24 Amer. & Eng. Ency. Law 339. 

^ 24 Amer. & Eng. Ency. Law, 339, 340. 
« Cooper V. McCrimmin, 33 T('X. 383. 
'^Wilcox D. Arnold (Mass.), 39 N. B. 
Rep. 414. 

® Davis v. Johnson, 49 Mo. App. 240. 

*24 Amer. <fc Eng. Ency. Law 341. 


■faerner tJ. Churcli (Neb.), 62 N, W. 
Rep. 51. 

n)<K)p«‘rt>. McCrimmin. 33 Tex. 3H7. 

* Miller 13. Preston, 4 N. Mex. 314 ; mid 
see McCormack v. iieece, S Green (la.) 


^ See Secs. 122-131, irtfra. 
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consideration stipnlatcd, as bj tlio a 2 )preliOTKsi()ri and arrest of a crinuual 
under a public oiler of a reward, or by being the higluvst bidder at an auction 
sale, or tb,o lowest bidder for the perfonuanco of public works. To IxH'omo 
a party to such a contract the person must bring liimself stri(*tly within the 
terms and conditions of the ofTer, ortho rules and regulations pr(5S(a*ihed at 
the sale or in the advertisement for bids or pn'posals. In accepting ari oiler 
of reward a person must know of the oiler, and perform the consideration 
with such knowledge, to become a party to the (uyntiaud. In auclbrn sales, 
as in bidding for contract work, the contractor hec.omes the ollerer ; and 
if the sale is without reserve^' or the letting absolutely to the Itjwest bid¬ 
der, thou his becoming a party to the contract depentls upon wlnd.her Im in 
the highest bidder in the former cum and the lowest bidder in the latter 
case. The fact that his olTer is the highest in the one case or the lt>weHt in 
the other case does not make him a party to the contract, but it gives liirn a 
right to a contract. To become a party to a contra(*,t the olTcw tin* biddtT 
must bo accepted either by the auctioneer kno<*.king down the gootis, or by 
the formal acceptance of the proposal, as by awarding the contnu^fc to the 
lowest bidder. 

The subject of proposals and lowest bidder is of sptxdal interest to 
readers engaged in construction work. (lonsidm*able sj>ae(^ has Ixurn givtm to 
the subject in Chapter VL The custom of h'tting (‘ontracls to tln^ hnvest 
bidder, which is so universal in public work, has lu^iui prolifn^ of law-snitii. 
The largo amount of money involvtsl and the di'sire on tln^ part of men in 
oftico to reward Llieir e.oustilueuts have promoUul sharp pratdace of every eolor 
and design. Therefore Hindi contracts rectuvci the (dosest surveiilanee t»f 
tlio court when they (;ome before it, and in conse(|uemH! thereof the law 
regarding contracts to lowest bidders is pretty wtdl chdermimnl. 

61. Charter and Statute Requirements Must be Strictly Carried Out. • 
Whore directions and pnxuuulings are preserilxxl by whic'li tlie eorjxwaiicm 
is to let the coniratd. or condiud, tlie work, these dinudaons and instructimis 
are imperative, and any neglect or deviation frmn them will \m falal to the 
validity of the contrae-t.‘ In an act which deitlared that a Ixmnl of ptihlii^ 
works may advertise for proposals and the contract he givxm to the h.u t 
bidder the court dcxdarod that the word *^may’' mnst he (mnsinn^d to 
moan ^^shalL’'^® Tlio illegality of the contract may !)e asHcritxl by any party 
or interest/ 

When it was left discretionary with commissioners to erniiloy ilndr own 
labor and purchase their own materials and construct waterworks, or they 


* Sedgewick on Const, aixl Btat. Law 
B68-S78; Henderson v. Unitcid Btates Ct. of 
Claims, Dee. Terra, 1808, par Omvy, O.J.. 
pp. 75-88. 

* McBrian v. Grand Rapids, 56 Mich. 95; 
and 966 Santa Cruas Co. -e. Heaton (Cal), 88 


Pae. Rax 698. 

^ Knapp V, Rwfra,v,56Mfeh 815 ; 

Muiric. CrmpH, § <18*1; Green's VUm 

Vires 48; Klmlra Gas iU>. v. KIritIra, 8 Alh. 
L. J. B98; litradolph (hx ip. Jone«, l llrrei^ 

(HI) 108. 
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could let the work or portions of the work by contract, it was held that, 
having elected to do the work by contract, they must let the contract 
strictly as provided by law, and material deviations from the methods 
imposed rendered the contract void and the contractor without remedy.^ 
Such legislative acts are not directory but imperative in their requirements, 
and when a statute or charter declares that work is to be advertised, plans 
and specifications prepared and published, bids invited, and the contract 
awarded to the lowest bidder it is a formality that cannot be dispensed 
with.“ * 

52. Ho Eecovery can be Had for Work and Materials Purnished for 
Public Work Contrary to Law.—Any irregularity, gross mistake, fraud and- 
collusion, or any circumstance that tends to foster favoritism or to prevent 
fair and honest competition, may suffice to render the contract void and to 
deprive the contractor of any returns for his labor or materials. This must 
necessarily work great hardships to a contractor, it is imposing upon him 
great burdens to ascertain and watch the deliberations of a board or city 
council; it is impossible to ascertain the mistakes and collusions of their 
officers and agents;—but the courts maintain that, though the law may work 
hardships, it is better that an individual should occasionally suffer from the 
mistakes of public officers or agents than to adopt a rule which, through 
improper combinations and collusions, might be turned to the detriment or 
injury of the public,^ This rule may seem unjust to a contractor who, with¬ 
out having considered whether the law has been complied with or not, has 
performed labor and furnished materials for a public corporation, and 
expects compensation therefor, the same as if they had been done or fur¬ 
nished for a private individual. But, nevertheless, the authorities hold that 
a contractor when dealing in a manner expressly provided by law must see 
to it that the law is complied with. Where work is done for a city without 
authority the fact that the city is benefited thereby does not establish its 
liability to pay for it.'^ 

53. The Law will Hot Imply a Contract which the Law Forbids.— 

The general doctrine unquestionably is that when one receives the benefit 
of another's work or property he is bound to pay for the same, and this doc¬ 
trine applies as well to corporations as to individuals in cases where 
there is no restriction imposed by law upon the corporation against making 
in direct terms a contract like the one sought to be implied; ^ but where 
there exist legal restrictions which disable a corporation from agreeing in 


^ Dickinson t). Cit}'’of Poughkeepsie, 75 
H. y. 65. 

® Davi'^on v. Gill, 1 East64-71; Peoples. 
Ahen, 6 Wend. 486; Briggs Georgia, 15 
Vern 73. 

® Whiteside v. United States. 93 U. S. 
247-357 [1876]; Hawkins-y. United States. 


96 U. S. 691 [1877]; Nash St. Paul, 11 
Minn. 174 [1866]; Burrell v. Boston 

(Mass ), 2 Clifford 590 [1867]. 

* Springfield M. Co. v. Lane Co., 5 Oreg. 
265. 

^ Gases collected, 29 Amer. & Eng. Ency. 
Law 864. 


* See Chap. VI, Sec. 138, infra. 
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express terms to pay money the law will not imply any such agreement 
against the corporation.^ The law is based upon motives of economy, and 
orginated perhaps in some degree from distrust of officers to whom the 
duty of making contracts for public work was committed. If contractors 
were allowed to recover the reasonable value of their work, or were allowed 
compensation to the extent that the corporation is benefited, it would allord 
a means of evading the law. Contractors could combine, conspire to not bid 
against one another, bribe public officers to accept tlieir proposals, and if 
detected recover the reasonable value of their work and materials, and tluis 
defeat the very object of the statute.^* No implied contract can bo inferred 
from the fact that the structure is subsequently used by the public." 

Attempts have been made to give detailed estimates of the kinds and 
quantities of materials and work required, and to omit from the specifications 
and plans such materials and work as may be encountered that would greatly 
increase the cost and which are difficult to determine in advance, it being 
the intention to have such work done by outside parties or by the contract tor 
at a reasonable price. Such niaterdals are hard-pan, rock, and quitdesand. 
If under the statute contracts can only bo lot to the lowest responsible bidder, 
then no other manner of contracting can be legal, and any l)id or contract 
which leaves the payment for a substantial part of tlie improvornent coti- 
templated, either in work or material, to private agreement, is contrary to 
express provisions of law, and void.** It soems that if the extent of such 
extra work and material cannot possibly bo ascertained in advance, even 
approximately, it may be proper to mention such (‘.ontingeneneH in the sptHU- 
fications and contract and to provide for payment for snch extraordimiry 
contingencies at what the extra work is roasotmbly worth; by measuro or 
weight, as per cubic yard or per ton; but siudi a course can never be 
necessary where, by the exorcise of reasonable diligeiua^ and suitable 
investigation by the city surveyor or other proper oflicial, the condition of 
things affecting the cost of construction can be ascertained beforehand. 
It can be justified only when the true condition of things cannot he asct^r- 
tained," If a partial compliance were saTictioned, then theu-o would bo no 
safeguard to the public interests in the requirements of the staiiiie. If a 
part of a contract be exempted from the force of the law, a small and com¬ 
paratively unimportant portion of the work might be advertiscHl and com- 


* Brady t). The May 'r, 2 Bosworth 173; 
Zottmant). San Bh'ancisco, 20 Cal. 102-105; 
Springtielcl Millina; Co. v. Laiuj Co., 5 
Oregon 205 [1874]'; Berlin Iron Bridge Co. 
V. San Antonio, 02 Pe<l. Hep. 882 
5 Bare Village of G.. 72 N.Y. 463-472; 
McBrian v. Gnnd Rapids, 56 Mieh. 95. 

8 Taft V. Montague, 14 Mass. 281, a 
streeti ; McDonald v. Mayor, 68 N. Y. 23; 
Davis V. School District, 24 Me. 349; 


Pratt V. Bwanton, 15 Vt, 147; Murphy tj. 
All)ina (Oreg.), 29 Pac!. Rep 355 jlH92|. 
W<‘lson t) H<2jooI Distrift, :52 N. U. IlH; l 
Dill. Mun. (’or|)., ^ 461; ffHt/jf/ rfram in 
15 Ain r. A- Png. Rncy. Law 10H4 5. 

McBrian ih Grand HH{)idH, 50 Mich 95. 
^ Parr r. Village? of GrccnluiMh, 112 N 
Y. 246 [18891; Brady v. Mayor of New 
York. 20 N. Y. 317-318; McBrian vXhmul 
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* 8ee Sec. 43 and Secs. 130-140, infra. 
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petition invited, and the great bulk be left to private agreement between 
public officers and the contractor.' ^ 

It is thought advisable to mention some cases of interest to engineers and 
contractors in which contracts have been held void and inoperative. The 
books are full of cases where, contrary to law, contracts have been awarded 
to parties who were not the lowest bidders, and it is fully established that 
the contract in such a case is void, and that the contractor cannot recover 
for work done or materials furnished, f 

54. Irregularities E'eed Mot be Caused by Contractor.—Irregularities in 
awarding the contract, though not encouraged or solicited by the contractor, 
may destroy the validity of the contract when subsequently discovered. 
Thus where one of the competitors in bidding for a public work was per¬ 
mitted by the engineer, to whom the proposals were referred for calculation 
and comparison, to alter his bid so as to make it appear lower than that of 
the others, and then after the acceptance of his bid, a contract was made at 
different prices, and with material clauses inserted, not contemplated or 
offered the other bidders; it was held that the contract was unauthorized 
and void, and, further, that no recovery could be had for the work per¬ 
formed.* The misfortunes of the contractor are thus augmented when it 
lies in the power of a dishonest or careless engineer to render his contract 
invalid. It has been so held when an engineer has been negligent, dishonest, 
or collusive in his estimates, and it turned out that the successful bidder 
was not the lowest bidder, that the law was not complied with, and that 
there was no basis for a valid contract.* 

The facts of the case cited, briefly stated, are that the estimate of the 
engineer proved no better than a random guess, and, like such cases, was far 
from being correct. The engineer reported the quantities as 10,000 cubic 
yards of earth and 20,000 cubic yards of rock, and the successful contractor 
bid $1.62|- for earth and 2 cents for rock excavation, and in comparison 
with others he was the lowest bidder. As it turned out, there were about 
20,000 cubic yards of earth and 10,000 cubic yards of rock, which made him 
one of the highest instead of the lowest bidder. The contractor cleared 
about $12,000, or 20 to 30 per cent, above the fair value of the work. The 
court said that such an estimate, in connection with a bid of five times the 
actual cost of earthworks and less than li per cent, of actual cost of rock 
excavation, was enough to show on its face that the contract was the 
result of fraud and collusion.* 

To engineers and contractors this estimate and bid may not seem so 
extraordinary nor such clear evidence of fraud. When it is considered that 
no appropriation or other provision had been made for engineering investi- 

' McBrian v. Grand Rapids, 56 Mich. 95. ^ In re Anderson, 109 M. Y. 554. 

2 Dickinson v. City of P., 75 N. Y. 65. 


* See Chai). YI, Secs. 136-150, inft'a. 
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gation, and that no tests wliatever were made before letting the work to 
ascertain the quantities of rock and earth respectively, th(‘ (‘stiinati^ is not 
so extraordinary. And men of experience engaged in eonstructiou ktu^w 
that facilities for undertaking and handling work, the ct)-o|H‘ratit)n <4 con¬ 
tractors;, the joint performance of two dtqunident j(d)s, in whitdi tiie work 
done upon one counts upon the otlier, would all tinid to niakt* a wide dinVnanice 
in the prices bid. For eartli that must he hauled to the limits of a (-ity in¬ 
to distant dumping-grounds they would re(piiri‘ a good pri(H‘, wlule (niiei 
contractors who have eontra(d«s for {llling an atijoining lot at a good figure 
would be glad to secure the eartli for tiui digging; and Iik(‘wis(‘ with 
contractors who had immediate use for stone in tin* vicinity (*ould ex¬ 
cavate or quarry it at a mere nominal priiai. Wlud.lier such conditions 
existed is not known, but to an engiman* the facts related wouhi alone 
hardly bo conclusive evidence of fraud. If, howevtu’, there had luum a 
ionajiik ollort to comply with the ordinani*e, and thert* had htam an honest 
mistake or error as to the quantities, the cause would havt^ luam decided 
dilTerently/ 

In a more recent case in tlie same state, with almost prcciscdy the sumo 
facts and circnmstanca^s, it was held,' that the (‘ont.rant was hinding: that, 
though the coutracd.or in making his hid kmuv that the* estimate misstated 
certain items, and, in liatl faith and with inttmt to profit, by the i**noniiice 
of the engineer, made an unhalanctal hid, ytd., tln*n* Indng no frandiileiit 
collusion between him and the (mginc*(‘r or other ollhau’<»f t In* curporal itm, lot 
was entitled to naaiver, and hatl a right to tlie hmietit of his own kimwledge, 
honestly aisquired, so long as hc^ did nedhing to inishaid or dccadve tin* cdty. 
It was held that the validity of sueh a eoutracd. did not dequmd upon the 
accuracy of the otlhun* cdiargetl with tluMiuty of making tlie but 

upon an honest elTort on his part to ht* aemirate; that the lowest bidder 
under the esti aies is the lowc^st liidder under the law; tlmt the edty camld 
not hold the contractor to a pmdormanca? ami then anmil the lamlrimt be¬ 
cause the acjcurate result so varic^d from the estimates m to make Ihe 
acce|)ted bidd(?.r higher than the others.* 

The decision in this c:*.ase, it is thmiglit, will lHd 44 *r meet the vitiWH of 
engineers and contractors, but it do<‘H not overrule the prec'edinic cane; and 
if the officers of a corporation have acted dis!ioiu*Htly, colluHively, or «*ven 
negligently, in express violation of the statute or ordinance, the coniract 
may be declared void.* 

In another casig in which the prices for curbing and guttering wm*« 
about four tinu^js those of otlu*r hidders, ami the Inti olTenai to dc» llaggine 
tor nothing, which was the largest portion of the expt^nse, the eiiHc wa^ 


^ In re Anderson, 109 N. Y. 554. 

^ Reilly u. Mayor, etc., of N. ¥.,111 N. 
Y. 478. 


^Accord McMullen Ilolfman iC. Vx 
75 Fed. Itcp. 547. 
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regarded as free from fraud, and ifc was held that the prices alone were not 
sufficient reason for declaring the contract invalid/ 

55. Precautions to be Taken by Contractors with Regard to Parties and 
Their Powers. —In conclusion it is submitted that when a contract is made 
and entered into by and through commissioners or boards of public works, 
government or city officers or engineers, or agents of a public corporation 
it is imperative that the parties study the act or statute to which the cor¬ 
poration or board owes its existence; that the constitutionality of the act 
be considered; that the charter granted be consulted to see that the powers 
and privileges of the corporation comprehend the proposed improvement; 
that the deliberations and actions of the city council or board have been 
legal and constitutional and within the strict interpretation of the act; that 
the indebtedness limited by the act has not been exceeded, nor the appro¬ 
priation been exhausted; that the power to make and enter into contracts 
has not been specifically given by the act to some particular officer, and 
that it is a power that can be delegated; that the officer or agent who assumes 
to act has been duly appointed, elected, and authorized to act on behalf of 
the corporation or board; that his acts are within the authority so dele¬ 
gated or bestowed; that such officer or engineer has in honesty and in 
good faith performed his duties according to law; that the work itself is 
not forbidden by statute, ordinance, or public policy; and finally that the 
property upon which the work is to be performed has been acquired, 
accepted, or condemned pursuant to the powers given and the laws govern¬ 
ing the corporation. Then, and only then, can a contractor feel secure in 
the prosecution of his work and that he will be rewarded for his labors. 

56. Source of Power.— ‘‘By virtue of the power vested in him {theml/^ 
etc."*" The importance of this clause must be evident from what has pre¬ 
ceded. Every opportunity should be given the contractor to investigate 
the conditions under which he enters into the contract, and to inquire into 
the legality of his undertakings. 

57. Residence of Parties—Place Where Contract is Executed.— 

and between . of the City of . 

County of ... State of . 

Here should be inserted the full name of the person, partnership, or cor¬ 
poration that assumes to act and be responsible for the performance or 
execution of the works undertaken. The contract should give the full and 
correct name under which the parties do business if a partnership, and if a 
corporation the precise title under which it was incorporated. 

58. Laws Governing Contract May be Determined by the Place Where 
Contract was Made or by the Residence of the Parties. —It is important 
that the residence of the parties be given. Corporations should be described 

J Matter of K Y. P. E. P. S., 75 IST. Y. 824 [1878]. 

* See Sec. 29, mpra. 
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very carefully, as the question of jurisdiction to which they l)elon,!JC i« an 
important one in serving noti(ies, bringing suits, and in all h‘gal proceed¬ 
ings. The personal ability or disability of a party to make a (‘.ontrae.t is ofttm 
decided, by tiic law of the party's donii<*ile/ and the validity of an assign¬ 
ment for the benelit of e.reditors is tesi.tid by the law of t.lu* assignor's donn(’ih‘.^ 
The law of the owner's domicile determini‘s whetiuu’ his propiuiy is real or 
personal, as well as the right to its possi\ssi<)n and the validity of its transbu'.*'* 
The residence of the parties, the place in whi(di tiu^ <*(m tract is exeunt led 
and delivered, and the location of the subject-mattm* of tln^ e.outrtic.t or the 
place of performance may one and all have much to do in dtdtnnnining the 
validity, interpretation, enforcement, etc., of the (umtraet, and tln^ eustoniB 
and usages under which the work shall h(^ e.Xiunited and paid for. d'he law 
that should govern is the law by whicdi the parti(‘s iuleud*'tl to he govcnnied, 
and if that bo expressed it will govern. If it ht^ not (‘X[)n‘s.st‘d, then there 
are certain presumptions which are conclusive of tiie particus’ initnition. 
Those are: 1. That an agreement to ptndorm an acd, in a certain place is 
made in reference to the law of that place. 2. That an agrecmient to ptw- 
form an act without designating a phuu^ for ptu-formamu* is pn^sumed to 
be made witdi refenuHa^ to tiui law of the plaee at which the agrecuumt was 
mado.’^ If it appear from the fa(‘e ofa(U)ntraet maile in om‘place t luit it is to 1 h^ 
performed in anotluu- phuu^ its validity, uatuna ohiigaliou, a,nd interprefaiion 
will bo determined by the law of tlu‘ \>hms of pcrformaiu'e, but mu, its 
legality, it seems." If no pla<‘e of p(U’forniamu‘ is dcsigiiaicd in the (u>n 
tract, or it may performed anywlu'na it will be* gt^viu*neci t\y the law o: 
the place whore it was made.^ A <u)ntrac.t mn<h* in one sfate to In* p<*r- 
formed partly in that states and partly in other staii*s will hn governed hy 
the law of the jdat^e where made l>ut when a eontract was made in one 
state for a building to be <nu*e.Uul in aiiot!u*r staler the law of the state wlnu'e 
the eotitract was performed c., tiie house htiilt Indd witli regani to 
mechauics’ liens." In huilditig and constnietion (umtnmts the place u! per¬ 
formance is usually namcul in the descudptiem of the sulijiuU-nmf for, I lie site 
or locality; but whetluu'the rule will ludd hard ami fast may be floubted, 
for many exceptions and (umtrary decn'Hions have aristm under the cumOict of 
laws of diflereni places. If the full intention tlu^ parties <*aniu)t asetw- 
tained from the tuuitraci, the custom or usage <d the placa^ wlmre the cem- 
tract was made may be shown to assist in its interpre^tatiom If free from 
obscurity the intention as exjiressed will liold unless it be proved that the 
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interpretation would bo clifTerent aoconiing to the law of the place wlieiv 
the contract was executed/ When it is not clear that tlie contrac.t k to be 
performed in a place desi^nmted, it is a p^eneral rule that the rate of inter¬ 
est, the penalties of usury, the certunonies to be piu-fonmni, Kuc'li as those 
required by the registry laws, LIh^ statute (>£ frauds, and spiudal statutes per¬ 
taining to the sul)jei‘t-nuitter, all tiepeml upon the laws uf the platu* where 
tlio contract is drawn, signed, and deliveretl, or where it is purported to have 
been entered into. It is <>fteu said that if a tamiracq, is valid and binding 
where made, it is valid and l)iuding everywhere, and if voiii or illegal where 
made, it is generally ludd void and illegal evtaywhere elst*/'^ 'I'his is gen¬ 
erally so unless the contract is contrary to good morals or nqutgnant to tlm 
poli(;y of the state where it is to be enfonuHl.® A coiifrac't tliat is valid when 
made is not alTeeted by a changt! in the public polic*y<d the state;* and it has 
been held that whtu-e a (tontract is valid at the tiim^ when it is weight to be 
enforced the fat^t that it was against public policy wlum nmdt\ is immaterial/ 
The operation of a {‘ontra(‘t and tln^ rights ()f tlu' pai1i<\H under it, s(» far as 
such rights depend upon tin* constructi<»n aiul validity of the agreement or 
on questions of sutUeiency of performamu', urc' gt»verm^d !.»y tlie laws of the 
place where tlm suit is bnmght/ as are also <|uestitms the remedy to bo 
allowed and the manner enf<u*cing the contract. A dischargqt of a con¬ 
tract by the law of tlie phu'c where it was made is generally held a <li8- 
charge everywdiere; but a dischargt^ by the law of a plai*e wlnu’c it wan not 
made or to be performed will m»t be a distdiarge of it in other countries/ 
All suits must be lirought withiu the time prescribet! by the statute of limi¬ 
tations which prevails in tlie place where the aid ion is brmight, yet the law 
of the plaiie where the contauct was made may limit tlie time in which a 
a suit may be brought, for no action cun be brouglit in anot lier place where a 
greater length of time is allowed or where tliei*e is no liiniiaiion at all/ 
The place of conirac-t is not the place where a note or bill is niiule, drawn, 
or dated, Imt tlie plac.e wlnu*e it is ilelivered from tirawer to tirawee, from 
promisor to payee, from imiorser to imlorsetu* A luintnu’t is made and 
determined by the |)Iace in wdiieh it was comph/.eiL Therefore a (‘ontract 
made by a traveling agent which reijuired ratirn‘f»^ion by his emjdojin* was 
deemed to have btam made at tln^ phme where th^ ratifu'iition was given/* 
The author has dwelt upon this subject to show tlie mnuwsily of th^’^cribiiig 
the parties, tlieir residence, and the {dace where the contract i« entered into 
and to bo performed, more than for the purpose of explaining tlie laws by 
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which the contract will be governed. To do the latter in a few pages or 
even chapters would be out of the question, for it embi’aces the whole sub¬ 
ject of conflict of laws, one of the most confused and perplexing sub¬ 
jects in the study of law. 

59. Time When Contract was Made or Entered Into—Day or Date.— 

Of equal importance is the date of a contract, which is usually inserted in 

the following phrase: 77ns . day of . va the yea?' .Every 

engineering, as well as legal, document or memorandum should be correctly 
dated, so much often depends upon the day on which it was made. ''Jdie 
validity, enforcement, and time of completion of a contract are sometimes 
determined by the day or hour when it was delivered. If a longer period 
than that fixed by law has elapsed since its breach or execution both parties^ 
rights may have been forfeited, and the contract bo dead and worthless. 
This suggests the question as to what completes the contract, or at what 
time docs it become binding. A written contract or specialty is not binding 
until delivered.* ** It has therefore frequently been held that a deed or bond 
or note signed on Sunday,® but delivered on some other day of the week, is 
valid and binding, since such instruments take ciTect from the time of de¬ 
livery; and the deed may have been acknowledged on Sunday.® The same 
has been held of other contracts in writing, as an order for goods^ written 
and signed on Sunday, V)ut dated, delivered, and filed on a secular day; a 
contract to finish a court-house signed by one party on Sunday.'^ 'To render 
a contract void because made on Sunday it must have been closed or per¬ 
fected on that day.® The fact that negotiations leading up to the contract 
took place, or that terms wore agreed upon, on Sunday does not render the 
contract invalid if it wore completed on a week-day.’' On the other hand a 
proposition of purchase and sale made oii a week-day, but completed and 
delivered on Sunday, is void.* 

If a contract ?)itist bo made upon a Sunday or legal Imliday the terms 
may be agreed upon, the instrument drafted, signed, sealed, and acknowl¬ 
edged on Sunday, and then delivered upon some succeeding day not a 
holiday, postdating the contract to agree with the date of delivery. It 
seems that the contract cannot be delivered on Sunday to another as an 
agent to deliver upon a week-day, for when a note was signed by two 
makers on Sunday atui delivered by one only on a week-day it was ludd not 
to bind the other signer, as he could not authorize a delivery on Sunday.® 
Under such a law it would seem legally proper for the party who could not 


*M<!Farland v. Sikes (Conn.), 8 N. E. 
Bep. 252. 

«24 Ainer. & Eng. Ency. Law 555, 506, 
and cases cikd. 

®24 Amer. & Eng. Ency. Law 555, 
note, 

** Cameron t?. Peek. 87 <!onn. 556. 

® Behan tj. Ohio, 75 Tex. 87. 


Worten, 67 Miss. 540; Moseley 
V, Van Hoser, 6 Lt*a (T<‘nn.) 286. 

** Oases in 24 Amer. & Fng. Ency. Law 
560. 

«Smith Foster, 41 N. H. 220. 

® liishop ou Contracts (Knlg. ed.) § 544; 
Davis V. Barger, 57 Ind. 54; and other cases 
died in 24 Amer. & Eng. Ency. Law 566. 
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be present on a day folloming, tu lake his eepy of the etuifniei. with Iiiiinanci 
to make a delivery to the othta* party hy inesstoii^er, r,i|iress* nr thnniidi the 

post-oirice. 

In Koine jarisdii^ticnis eoutraets nuui<* mi Sunday, and flierefi.>re iiivnliih 
maybe nitititnl on some sueeeetlini^; w»*i*k'd-iy; ^ biii iht-rn art* liiaiiy eam»ti 
that hold that- tdie rufifiiaititm must aiUMunt fJiimiinkiiiiO* a iiew taiii» 
tract, d'iie tiiversity opinions dtiK- it» the «ii!frr»*ii! uf ilif ,4at.eij 

and tolhe view tliut- tlie eeiuis have taken of Siindii) ennlrae! i 

It in that eourta will have Hnle .Hyiiipa!li) with 0011!rael.H iiinde 

and extuniiini on Siunlay, iinvsinueh that in fM-arli all t'hrn-n.nui eiiiini 
atul HtatoH all IalK>r and ImsineHsare retpured to hr iai»I on tin' Sahimlh 

except Bueh work jib ib or is an aei of eiuirity, aiid |mrfirH ttlnf 4 i*« 

liberatidy tranB*4:reBB the law will have In lie i‘MiiMt|r-r.i!noi wi.rii ihevHeek 
the law^B protection, lie* eonris fh« reform fret|ueiitly rrfii Im iiaii* anv* 
thing to do with vmv^ where Sunday eoniraef.^^ Iiavr' hren noide, i.hut 

the party eoinidainiiig is ha had a^ the nuv eiOiiphiined •d, ifriiuun nlher 
party any rights under ihe eoniraei* jind le.iung flie purtu'H 11 iuo'e iheir 
illegal transaction Inis put them. 

As to what iH lieeesBary 0011,^1 nniion.work, there am few ineHru r*''porlr‘ii in 
the books. If property be t^xpoMi»d !n iinniinf*nf. ilanei-r lO' j^riil if m wurk 
of necesHity to preserve iid It hiis therefere been held jirofter tn i*:allier 
and bandki graiin bay, sap. etc., tot Sunday tbitt ivrre Iialdr* to ,;ipi.nl nr bo 
damaged, and to save logs seatlered by ^amnn, A fb.iw nf file Imrrrh of salt 
water a day inlniui (dhvvell ivih held ind se iiijurietH tluif if. wetild iiuikii 
the pumping of it out t>fi Sunday iieee^enirv woirk^ niel ridiev*^ tlie tiptn*iit«r 
from the penalty impoBi*d bv ibe Sunday law/ i|r’pidi '’4 to n mil!/ m llin 
oleaning out of a wheid-pit.ou Sumlav, m im i** jifinfoif MiMpiiiiie 
daya, and thereby Hfnitting down a mill inu|doviiig tininv liiii.iri.'i, mmt lielil 
not a work of iieeeHBif.y/ It hm been Indil flint a I’liiiifftrlef \%im tuA 
chargeable with negligence for refusing to work on Snndav iidien by mit 
doing and constructing a a«»wer he «a.iith} lifive iivtiideil injury lo ii hrirk 
wall/ 

One is not anfit in underlfiking any work im Stiiithiv tliiii mii an ind! Im 
done on a week-day/ ddie fact that a credifur iidsbed t*.» go tiwiiy iiiiiiiedi* 
atoly dof^B not make it necessfiry to sign, deliver, or iiet^epl mi Hiiiidiiy iiii 
order to pay thiulebt/ If one confraei to ser%',mtinil!irr in Alioikin and to 
give his whole tinnn atteiifion, ciipacity, aini energy to tlm iiindi.ir:Mi, iind I# 
work iw diroctiHl, at all times, at any p!nr«f, Stiiiilays nnd Imtidiiyii iiol ex- 


^‘^24 Aiuftr. k Ing. Enry, Imw 570. 

*'Parmabi t. Wilki, n Earle fH. Y.) 

5#. 

•Coin, ft. Funk, f Fa, Cn Vt. tUp, sn. 
^Hamiltrm t. Atiitln. €2 N. II. 575 , 
»McGmih t. Merwlti, irj Mmn. 407 . 


p fnii* iif Flniliiiiititilh fSrley 

m N'. W, lir|» 

lioelier r, I'loish'ifg it f*rm l<tl 
m, m ll S. 5fi.5. liiilriitiili f, Ilmiiliv. 51 
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Mimlm f. Wldt-. m Me. ». 
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cepted, he may be required to work on Sundays, and may be discharged for 
refusing to do soJ 

If a contract be not dated, the day on which it was made and entered 
into and delivered may be proved by evidence. The omission of the date is 
not fatal to the validity of a simple contract, nor of a deed, thongli it may 
allect the negotiability of a bill or note,^ If an instrument be dated the date 
inBorted will be regarded as the true date unless otherwise proven.® 

* Nelson ii.Pyramid H. F. Co. (Wasli.), *10 Aitier. & Eng. Ency. Law 77. 

Pa(% Hep. 1096; cUhtir caMH accord and 5 Amer. & Eng. Ency. Law 80, 81- 

contra in 24 Amer. & Eng. Ency. Law 659. 92. 



CHAPTER 11. 


LAW OF CONTRACTS. ESSENTIAL ELEMENTS OF A CONTRACT. THE 

CONSIDERATION. 

THE THING^ FOB W'HICH THE ACT IS DONE., CONTRACTOB CONSENTS TO 
DO SOME LAWFUL ACT: FOB WHAT ? 

60. The Consideration.—An undertaking or agreement is not a contract 
that can be enforced in our courts of law unless it has been made or 
assumed fox a consideration. There must be a clear understanding between 
the parties, and there must be some consideration for the obligations as¬ 
sumed by both parties, something given in exchange for the obligation, 
that, in the theory of the law at least, is commensurate with the obligation 
undertaken.' The law will not permit a person to assume contract obliga¬ 
tions for nothing. There must be something given in exchange, and that 
something, so far as it is the policy of the law to judge, must be legally 
equivalent to the obligation assumed. 

The consideration of a contract may be described as that which either 
party suffers, surrenders, gives, does, or refrains from doing, or promises or 
pledges, for the obligation which he receives in return from the other 
party. It may be that which is given or promised by one party for that 
which is received or undertaken or relinquished by the other party. The 
consideration may consist of some right, profit, interest, or benefit accruing 
to one party, or it may be some forbearance, detriment, loss, or responsi¬ 
bility endured, suffered, or undertaken by the other party. The thing given 
or surrendered may be any material thing of value, as money, an act, a right, 
or a privilege, or it may be simply a promise or an undertaking for a con¬ 
sideration of value. There must be some undertaking or obligation as¬ 
sumed or there is no contract; a mere exchange of two articles of value is 
not a contract. 

61. As Regards Consideration.—The act undertaken or the promise 
given may be in consideration of something given, or of a promise to give, 
to pay, or to do something, or to refrain from doing something. The con¬ 
sideration may be a benefit to the one to whom it moves or is promised, or 
a detriment to the one who furnishes it. Detriment may be simply the 
doing of a thing which the party is not bound to do, and does not necessarily 

* Langdell’s Summary of Contracts 1017. 

U 
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mean injury. There may be a clear benefit to a promisor, and yet no con¬ 
sideration—for example where the bexiefit does not come from the promisee. 
Detriment to the promisee is a universal test of the sufficiency of considera¬ 
tion, and every consideration must possess this quality. If there is detri¬ 
ment to the promisee it docs not matter whether there is benefit to the 
promisor or not. The consideration may inure to the benefit of the 
[U’onuHor or of some third person, or to tlio benefit of nobody. Considera¬ 
tion therefore means rather that the promisee suffers detriment more than 
tlnit tlio promisor is benefited^ Tlie detriment must be a detriment from 
toiloring into the contract, not from the breach of iV In legal contom 
platiou the promise is always given and received in exchange for the consid¬ 
eration, and for no other purpose. A promise can never constitute a gift 
from the promisor to the promisee. 

62. Consideration in Case of Subscriptions.—From what has been said a 
natural conclusion would be that gratuitous subscriptions to promote a 
common object were not binding. Many engineering and architectural 
schemes are promoted by the concerted action of public-spirited citizens, 
whose ardor is less warm when it comes to paying their subscriptions than 
when tlmy made them. To the contractors and engineers wlto have under* 
taken to carry out their phma it is a matter of mucli moment whether the] 
can collect anything for their time, labor, and materials.*** 

Where several persons sign a suhseription paper, each agreeing to pay a 
certain amount towards an enterprise in whicdi all are interested, the 
promise of each may be held a good consideration for the promise of the 
others. This may Vie a consideration for a binding contract between the 
subicrihers, but it is not a consideration as between the subscribers and on© 
who is Ttot a subscriber, but who has furnished tlie moans to carry out th© 
enterprise for which the subscriptions were made. 

If the subscription is for a designated purpose, and a contractor is 
invited to carry out the conditions stipulated in the subscription paper, 
wliich he has done, or if on the faith of the subscriptions he has expended 
money or assumed liability, an acceptance of the offer of the subscribers will 
Imi implied, and tlte contractor may collect from the subscribers. In the 
idmencHi of th© above circumstances the subscription is a mere offer and 
cannot be enforced. If an offer merely it may be revoked at anytime 
1a»forc tlie consirleration and conditions have been performed. A gratuitous 
subscription with only one signature is but an offer which, until accepted by 
tlie promisee in express terms or by a performance of th© conditions 
gtipuliited theredn, is without a consideration, and catinot be enforced against 
the will of tlie Rubscriber. Doubtless, bowever, iJm law would imply a con¬ 
tract to reimlmrso the contractor for the amount bo had expended, Oer- 

*OuiT!fs Mim. L. Jl. 10 Et. 100; Lnng- ® ltldp:way % Grace (Com. PI), 21 N. Y. 
deir® Summary of Contracts 1022. Bnpu, 0H4. 

Pariie$, Sees. 48, 49, mpra» 
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tamlj it is well acittled tliat wheii a ki whom the «ulmi‘fi[ilicm8 

run lim iHirfarmed Iuh part or hua incurred iddigatiutw tin the fiiiih of «uch 
BubscriptiouH, and Ims c’om{ditni with the conditituuH on whudi they ware 
iuada, tlio ctmtriud of temh ami all can he cnfort’nd/ 

63. Adequacy of Consideratioa. ■ Tim coiwiiioralitni imo^t hiifc Hcmm 
valiiiij and tiic cmLniiicratiunB inuvini^ frtUii either parly to the other party 
muHt be legally c<puvalcnt. In tfiu ubrnmcc of fraud tin* piirtic,H tliiuiirndvci 
arc left to judge of the relative value iif the <*iiio4idcratioii.f4 wliirli ilicj 
furnish or plctlgc, but if the ngruttmenfc be miidi that, the rtiii>.itlonilioii 

not possibly be equivalent to the promise the iamtrai*i will imi Itidd. 

The value of most couHiderations, us well m of iiitwi proini.Hei^, is some¬ 
thing which the law cannot meicHure; it is nut merely ii liintler of fiit-k bn! 
a matter of opinion. If tlie parties think that the «*oiii 4 hieriitififi k ei|iiiil to 
the prcnnkct iu'c/iv! cmwi, luul if they are willing to e,\e!iiuige ium for the 
other, the eonsitieraiion will he ef|un! to the promise if the hnv eafi that 
it has any value at iitL Fifty cents cannot he a roiisidenil 1**11 tt» pay #| 
iincM>nditiona!ly and cm iTC|uest, /, imiinnliuteiy. tliii u 11 siillieiioil 
eonsideriition for a promise to pay ItcHui at some thiy or upmi the 

hapiaitiing of some uitcerliiin event, though llie |l is only a loiflieirtit eou- 
sidtriitkm for a gemirul or iiiic|uiiliHed jiromwe to {uiy |L* siiiiillest siini 
of inoiiej may be a antllcieiit cmnsideratioii for a promise tn ni-kiiiiwletlgii 
satisfiiotion of a jiulgmimt for the largcHt siiirt.* Ho |l mny ln^ n roiifiiilcrii’* 
tion for a farm whose market vahio m ioOiiih or lltHiii inny In? u rtuisiilprii- 
tioii for 80 trifiiil a thing m a c-aniirydiird. 

The reiiioiii for thene discriminiitiona are tliiit the liiw liiin nevtir iiliiin. 
donod th© prirndpln tdiiit the considerntimi bn comineiwiiriiic ivilh Ibn 
oblipition which is givem in e^clmnge for it, tlint iJioiigli itie niimllcst coii« 
sideration will in most easea atipport the liirgeat promise, thin licruiwts 

tli© law shiiti iti eyes to the inef|unlity, Any to wliicli the hiif 

cannot sl11.1l its eyes m fatal to the viilitlily «f tliu Vi*!, llniiigli Ifiii 

most trifiiil tiling may iiiwwmr fur ii considcriilioin Iherc fiiriii be 
for th© court eiiiiiiot clisregard the fact flint ioriietliiiig ntnl isolliiiig lire imt 
oqnifalank Tim iniifliM|iiiiey of the coiisiiieriitiiiii rtiiisi 10*1 lie tutgrtiis iw of 
%©If to prove friiiit! or iiiiposition/ A protiiisi'* In iici^-qtt ii pitri of 11 ilebt 
ilrtadj chill in piiyment of the whole if paid by 11 rcriiiiii tiny k wiiJiiiiil 
jonticliratiori and foid, for anndy *^ii purl imiitioi lio cf|iiiil in i.|ip wfinle/* * 

64, Tb« Consii«»tioa of a Conlriwl Mast b# Soatthinf Mert Tlian a 
Morri Oblifatioa,—A inor© tnora! obligiitioii or duty m iit»l rt^giirdeil in law 

* floman t,. Ii Heh.. *lAfigiiftir»Hiititiiiiiry of uri^ lOlI. 

Orrftitt Biiil fMeb.h ftO W, W, Hep 0111 ; * lAegdcIPiii Hiiiiiiti n v llin» EiiitiiH To* 

lllftrt m Uttlveriilj, W Imi fWOl; #. Alimi fla. I, 41 M W, lirii Sll fliiiL 

Bmwal©ii #, Ijfiffo ctiiii). SO !f, 1 Ikp, **fiidy t. IIIiiImI. it M. E 

SOI JlWih Stmrai f. C*iifbetl. M Mim, lirii. lit, 

ftiTiJ; bmtmM Am«r. A lag. lacy. ^ W - ft* *. Frifaei® M mi,, 11 M. J, 

Imw W, mi IWh 
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of sufficioiit Talue to support; a promise. A debt owing by a woman’s dead 
husband which ia barred by limitations is not moli a consideration ^is will 
support an agreement by her to pay the amount of the debt/ 

Tlun-e are wliat seem to be exceptions to the atatement that a moral 
obligation will not support a promise. The cases of obligationa which are 
not enfor(‘eable because of the infancy or baufcruptcy of the promisor or 
because the right to an atdaon is barred by the statute of limitations ar^; 
ofUut citiKl as Hutdi ex(H^ptions. In these cases the obligation is tiot regarded 
as having ceastHl to exist, btit the law has given the party a defensrWhich lie 
may exareiae or waive, and a mnv '[)romise is held to operate as such a waiver. 
I'he action in aucdi a case is not brought upon the new promiBc, but either 
upon the original obligation or upon ono implied by law.® A promise to 
{)ay a debt whi(*h the creditor has by his own act efTocdiially released is 
without consideration. A promise by a widow to perform a promise made 
!)y her while married is not binding without a new consideration in states 
wluwe married women nm umler coverture,® An ol)ligation enforceable in 
eejuity will suppend. an express promis<^ to pay and make it suable at law/ 
The moral duty of a fatluu' to provide for his child has been hold a sufficient 
conaideratitm for a promise to pay moiuy.^ 

65. The Consideration Must Not be Wanting,*'—If the thing to winch the 
consideration relates has, tumtrary to the l)elief of tlui parties, no existence, 
tlio contract obligation will not hold. Thus materials sold that turn out to 
have been destnjyetl l»efore the l>argain was madc^ is in fat‘.t no contract of 
sale.’'^ Ho if parties camtract for a thing whitdi they suppose to exist, but 
which in pciitit of fact does not exist, the contract is void/ 

66. The Being of a Thing by One Party Which H© is Already Bound to the 
Other Party to Bo is Not a Consideration for a New Promise or a Contract.— 
A promise to pay a public officer an extra fee or a sum beyond that fixed by 
law is not binding, eveii though he renders services ami exercises a degree of 
diligence greater than could have been required of him;® but a contract by 
persons whote property was threatened by a mob to reimburse the sheriff 
for mcmey ©xpemled by him for the wages atul subsistence of spetnal depu¬ 
ties is not void a« agaitist public policy ho long as ha exacts nothing for his 
own iorviccisor the servioeii of lus regular deputies,*® 


*Bullfvan v. Buffivan {C-al)» Pae. 

Rep. 

^ Liutgdrll'i B tnamry f OmitruetH 
*11 Amtn*. 4% Eeix, Eiicy. Lnw H4L 

e. Biot (N. J. J. 6 All. I{«*p, 
iJ4 Ciiitiemii «. FowIit, 5 ilill (H. 

^11 Amt*r. & Etig. Inev. Raw 840. 

». Blake iMIim.), S8 N. W. Rfp. 

20% 

^ Pollnek on CoimmcUi 441 j BlnlHip *•« 
CnntTiiet'H. | 70 ; li*»geri n. WiUsli, I’i 
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A promise by tbe owner to pay additional cxnnpeniation for the porfor 
ance of a contract which the contractor is already under oldigatitm to i 
promisor to perform is without consideration.' A promise by the contra 
or’s surety, to whom the money to become due under the contrat^i hail bt! 
assigned, to pay the claim of a sul)contracdor if lit^ wouhl do certfdn w-c 
which he was re(|uirod to do by his contract was held witlioui ctmside 
tion/ A promise by a lnultHng-coritracd.or to put iiruither coni of oil on I 
inside of a house, made after he had fully ccmipliiMl with Ida cotitnict a 
without any additional consideration, is a mere gratuity, and hin fidliiris 
put mi the additioual coat will not prafont him frtun recofcriiig tliii f 
amount due under his contract.* If the p-romtse had lietm mtitki before 
had performed Ids contract it might haft) beeriditlereiit When iieoiiatri 
tion company had completctl work according to eontriiet an iigreeiiteiit 
accept less than the contract price was held withmit ciiiwidertitioii aiitl i 
to release the owner from liability for payment at ilio origiiial coiitriiat nil 
The same was licid of an agreement of a suhcontrfictor to mpi ii rtfleioie 
the coiitrimtor from personal liability in coii«iileriiti<»ii thiii tliii owner woi 
pay the former a piwtuluc note,^ A prondse iti jwiy at n fiitrire lime ti tii 
already due, and which draws intercit, i« not a eoiiiideratiiut fur llm mi 
sion of the time of payment when thi riitc of iiitorenl Itieriioii ii i 
ehanged.* 

A promise by an owner to an arehileet to pay him ti eomridwoii ol 
per coni additional at an indiiceiiiiut to resume work iiptiit a Job fur wli 
hi had agreed to fnrniih plans and to iiiperinteiul m void, there being 
congideriition for the promise. The arcliilect in fhn riwe liiid imiitraeliHl 
prepare th© plans and to superintend the erectitui of ii large brewery, I 
upon karnitig that a certain coniriici, which lie liml liopml fiiiiwelf to 
hail laaut gifirn to another he bticiime iiiigry, took tiin pliiiin. inillcil uff 
iuperintondent, iitid refused to liiivii iiiiytldiig more to ilo willi tlse brewr 
The facts of the case were that the arcdiiteci took ailviintiigii tif tlio uwtii 
nacwiitici and eitortad a promise to pay him h per cent m a liiiliii 
his feelings and ii» aconditicm for Ids coinjilyiiig with liiit contract iilrei 
entered into. To |uiriiiit one to recover itiider iindt circiiiiwtiiiicei wiiiib! 
to offer a premium upon bad fiiitli, mid iiivite ftieii to fiolatii tlitdr in 
sacred contriurti ihiit they might profit by tliidr own wrtingi,* 

ff'lia priiicipl© ioaiiii to apply even when the pnifiitav iniiiiilcr iililigiii 
to a third pericin to do the thing in fjiienliiiii, for tlicro in a coiicliwite ji 
sumption of law tliiit the mtt isdoiici in discltfirgn of tlie prifidoini otiligiiti 

^ »Jmiw Eliley (Titx, Sup.), i. W, Loiicy fPa. Hufi.i 

Itei't. lost, Itfii, liws. iiftil llrrariy f llRfiiti 

Alley r, Tiirck (Blip.), 40 N» Y. Hupp, liiiig, hmnW, *i#i m 

4®i iimml fmeimi. 

» WkllroftR f, Briiwii (Mich,), 4t W. W. » Hllrkler r. Clltri |Wfi4i.i W Pm\ I 
ltop.*2S'l flSWl. St«. 

FittMmld t. WlMcmld Mallory ^ Liftw^fifelilpr W. Ilrewiirf 11 
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and not as a consideration of a new and later promise. So if a builder 
is under a contract to complete a house by a certain day and an out¬ 
sider promises him a bonus if he will fulfill his contract the promise would 
be without a considoration. It would be otherwise, however, if the contract 
had been mutually rescinded or the contractor had good and sufficient reason 
for abandoning the work. A promise in consideration that he should complete 
it a day earlier than that required by his contract would be binding, and an 
extension of time by one party is a good consideration for the promise of 
another/ 

A request by the owner of a building, that subcontractors stop work for 
the roMon that the contractor had overdrawn his account and that he could 
get it done more cheaply, and a refusal on the part of the subcontractors, 
whereupon the owner told them to go ahead and to send the bill to him, but 
to make a reduction in the price if possible, was held to create a contract 
between the owner and subcontractors on suflicient consideration.” An 
agreement of a construction company to commute its contract rate of com¬ 
pensation for fitiished work to a lower rate, because the work had not been 
completed m agreed, in consideration of which the other party consented to 
accept the work in its unfinished condition, affords a sufficient consideration 
to sustain the stipulated reduction.* 

A contract to make an excavation at an agreed price, the contractor 
having examined the work before taking the contract, and having furnished 
proof that it was found more difficult than was supposed, which was dis¬ 
puted by disinterested witnessea, is insufficient to show consideration to 
uphold a promise to pay an additional price.® An agreement to permit 
the contractor to retain twenty-five dollars already paid him above his 
expensei and to pay for the material furnished in consideration of the 
cancellation of tlm contract is not void for want of a consideration.® A 
promise to pay for extra materials ordered by the architect, made before the 
work is completed, is founded on sufficient consideration as to materials 
already used, as wall as those not used.'^ 

07* The Consideration Must be Present.— The considoration must be 
present, I e,, in legal contemplation the promise or undertaking must be 
aasumed the moment the consideration is completely performed. Tins would 
item to bo nocagmiry if the consideration is given in exchange for the prom¬ 
ise. A past act performed without regard to any promise cannot bo said 
to have been given in exclmngo for the promise, and a promise made for a 


* Lfi»ffdrir» Summary of Oontraefs t0l8. 
«lifoliiy Bitiiili, m N. Y. 570 [1870], 
uml mtMm ^ilmL ^ 

V. Mueller, M Mo. App. 84S 

[ 188 » b « w „ 

^ Filxffitrahl «. Fftmerald k Mallory 
Oowt Co. (Nth), 59 iC W. liep. 8^* 


® Castartou f. Mclotlra, 2B N. Y. Supp. 
801. 

^ Bla^boraa u Hunger (Midi.), 59 N.W. 
Rep. 657. 

Irwin % Locke (Colo.), 86 Pac. Rap 
898. 
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The principle is well illustnited in a case where the tliird party w 
member of a committee to solicit aid towiirda the erection of a fcmtu 
building, donated im an iuducemant for a fcnuitlry limsincaH to remov 
a Tillage where the third party rcaitled. The third party had railed u 
an architect to solicit aid, at the same time telling him ilm pnri 
contemplated, and that whatever was done wm iu bn ii voluriliiry can 
bution. Under these eircinnstunceii, and williowt any exprtw promisi 
the third party to pay hiui therefor, the arcIiitiH*t prejiared plmifi iniil s| 
flcations for the proposed building* It was held that to cliiirge tipptd 
for such I'dans an express promise to |iay miist lie e«liililiii!itsil, and i 
promise must have been made before the service wiia retidtired; for if 
work was not don© on tlie crtHlit of the third party, but for some oilier 
son, any aubHe<|uent express parol promise to pay for the niitne woiilt 
I void as being a promise to pay the debt of a third jiermni iind Imitig will 
considemtiond 

69. Chaufas or Mew Terms in a Contract--1 f a ccuilriirt ciiniiot, he 
atcid without a valid considmiUion it wmild initiinilly fulitiw tliiit «iiine 
skleratioii would he requireti to modify its tiumis or iitjil neir termn I 
exiitingcontractd 1'herefore when cairtiiiii work wm Imuiik ihitic iicctirdir 
the contract mid specilleations, and the employer, tlircfil.# of stfip 

til® work, iirul without any further eoiiiidoriitiim, exiuied niid i4eeiir«»t.! i 
the contractor a giiiirtiniy eoiieeniiiig the work not etiihrueed in Itw tiri| 
contract, it was held that sueli guiiriiiity wm imi hiiitliiig ii|if:iii ilie 
tractor, and tliat in tin action hrouglit hy him for the cotiiniei prieii of 
work II fiiiliire of siiitl guamniy could not Im siii tip m it tlefeiiw li) 
owiicrd 

Thera is no doubt that lit iiii| timii niter a wrtleii cfiiilriicl Imi 
entered into tht^ parties may oriilly eitliiir vitrj it or ithriigiilti it, if llitirf 
MW otmildiiriitiond 

Bcimii trilniniils have concedeil tliiit iiii eiecmtory piirtil rmifrirt mi\ 
viirkid,or ©veri dlsmilved, before hreiieh hy an ugmmmii to iliiil rfferl i 
out any now consideration, which itivolvcn llie kicii tliiit if ii per.^oii 
has entered into ii contract dccliire Ifiiit lie will nut fiilllll il im it 
nor 1111 Icii hii dernamls arc satbflcil, iiiul ilic otlu^r piirty lli«* 

agretiiient will wipermido the old oiird** Tlni.^i it lii« lirld Ihiil 
coiitmdor threiitciis to iihandon his mtitruct oii ii«‘coiiiil tif prcteiideil 

^ f, OliAfiihrrliiliu 1 Ilratiwell Fliifiiltri p. Pity* 40 Vi. li|A, llinlilii 

»fll imiH], Miirliii, m Ala* m. p Tii 

*Tlftw f. Culm 4 T. li Co., m M. J, Pel Cii, «I8; IMmm w. Wiiklii%« 

Mlih,. im 

* IlfiCiiriy p. The Ilarti|>itm Bldf. • Ifitliiiri #t Iltmii#, iChiili. ^ 

«i la. ‘is: fiwiii «. Whiipiiiiiiii i w, m , of ci mil. 

♦jtillllfinl «. m m, T. i»; 

* T^m*i mm mum^mui &> mki^ nr# mi fm^tk In li 
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representations of the company, or because unexpected difficulties have 
been oncoiintered, or because the work is too expensive, and the owner 
agrees to pay an extra price, the promise is binding, though apparently 
without consideration.* So it has beeii held that no new consideration was 
necoBsai'y to sustain an agreement by the owner to extend the time for 
completion of a building contract.^ 

An agreement without a consideration is repugnant to the law of con¬ 
tracts, and it may well be doubted if these cases as stated are good law.* 
If these cases were looked into it would be found that there were mutual 
proTnisea or mutual acts to be performed, or that the question of considera¬ 
tion was not raised until the work was done and the contract executed. 
There are many cases that decide that a consideration is required to sustain a 
change iii a contract, and to be safe, a consideration should always be 
insisted upon. 

If it is agreed between the owner and the contractor that the work shall be 
performed in a matinor different from that originally agreed upon it has been 
argued that the undertaking of the contractor to do something different, 
though only in detail, and the relinquishing by the other party of the right 
to have it done in a particular manner, furniahod consideration enough, and 
that the court would not go into the question whether it gave an actual 
advantage.* A contract that has mi been executed may.be rescinded by 
mutual agreement, the parties oxchangiug promises not to enforce their 
rights; * but a contract executed by the contracdor, leaving only an obligation 
to pay OTi the part of the owner, cannot be rescinded by mutual consent with¬ 
out other coiiHideratiom* * 

70, Consideration Good in Part,—When an offer is made for a consider¬ 
ation named no promise arises until the consideration is fully performed. 
If the consideration consists of several things they must all be performed. 
If any part of the specified consideration is illegal the illegality will affect 
the whole, and there will bo no binding promise/ If, however, a part 
only is void or voidal)le it is otherwise,* for it is impossible to apportion the 
weight of each part of the consideration in inducing the promise. If, among 
several things named as consideration, a good and sufficient consideration 
can be found it is the same as if that alone had been specified as a consider¬ 
ation/ Where independent promises are in part lawful and in part unlaw- 


* Hart Lnunman, 29 Barb, 410 ; Os- 
fmme © O^Edlly, 42 N. J. Iq. 467 [1887], 

* Imrd Khnmrl iNeb.). 41 N. w. Rep. 
mm (1W9]; Hill ©. Binllh, M Vt, 585; 
link© Oates (Wis.), 88 N. W. Rep. 181 

r 1 ggg I 

«Webb® Eomoim O. 8. Oo„ 58 III. 
App* 222, 

^ Pollock on Oontracts 180. 


® Foster ©. Baber, 6 Exch. 851; Mora- 
wetr, on Oorpbm, § 871. 

® Westmoreland v. Porter, 75 Ala. 452 
[18BB1. 

^ LangdelPs Summary of Contracts 1080 ; 
Pollock on Contracts (4th ed.) 821 ; Ed¬ 
wards Co. Jenxdngs (Tex.), 85 8. W. 
Eep. 1058. 

® Clements©. Marston, 52 N. H. 81 [18781. 
• Langdell’s Summary of Contracts 1080, 


* Sm Bee. 66, mpra. 
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fill thoHo wluijii ara lawful can ba enfi^raatU but if any |)iiri of an anti' 
consitlaratioii in unlawful all praniLHaH fauiidtHl ujian it am v«id/ If tl 
contnict is bad in part for being in violation of law, but gcitHl in j'lartH ai] 
the goutl part of the eontraat am be se|iarattHl from tliii bad, that wldcdi 
good can be enforeed in law.'-^ The poHsible invalidity of a provisitm i 
tlie contnu‘.t for mferei^H in ay^e of diiTtirenees rising 'Wiis littld not to iiival 
the eon tract m a whole/ When a ooiitraet m open to two eonatrm 
lions, ilie tme lawful ami the other uiiliiwfiil, the former miwt be adoptee] 
In all eontranta in writing and untler seal signed by the piirliea bmiii 
thereby, a valiei conaideration ia implied/ Kf|uiiy will not relieve aaiirel 
from liability on an iimtrummifc under seal merely for want of eoiwiden 
tion when no oonsideratiou mm eon tern {dated by tlui {lartiei/ 


*Pol!oc’k oil (JoiUmets {4th, ed.) ; 
Beeti r. llrtiwcT iToJC.), a? B, W. Ibai. 
418 . 

Mfiekwmr, Blmwl W Cnl Ml film}; 
Erie IL Cu. ». On ion Loa. Exprenn Oo^, 
ir>N. J. Liiw 340 1187 ! j. 

• If It km Pae. Ity. Oo. ■». (thiengo, It. I. A 
P. Ity. Co., 1« Hu|i, (in liep. 1178. 

^ iobiM f. MeJUaa. 117 V. S* mi 118»J | 


fifUmmd III Ifiiilt^il Bliiie* f. (ieitlml Fac. 1 
"Cti. IIH lb H. TM IIH8III 

* Wiirrni r JoimiiniiiKiiii.l, 17 Pitr* Etii 
6ie flHHHj; Erlekwfi -.p,, liritiiill fMiiiii.b 1 
N. w. lii'p. 03 ; Fuller #. /\riiiiitin34 H.1 
Bni'i. 13. 

SMrek t. Frmiiyi Sap.)* SS A\ 
Ite|k 4 ii. 





CHAPTER III. 


LAW OF OOOTEAOT8. ESSENTIAL ELEMENTS OP A, OONTEAOT. 

EHB ^UBJBCT-MATTBE. THB ACT TO BE PERFORMED OR THING TO BB 
ERECTED, FURNISHED, OR SUPPLIED. 

7x. Relation of the Subject-matter and the Consideration.—The act, 

undertaking, or promise on the part of one party is the consideration for 
the act, agreenicnt, or obligation of the other party. In fact it cannot be 
said that the undertaking of the second party is any less the consideration 
of the ctmtract than is the undertaking of the first party. They are 
considerationB one for the other, and what has been said of the legality or 
•validity of the consideration will be quite as true for the act or promise 
given in return—i. the act or subject-matter must be a lawful under¬ 
taking and one not contrary to the policy of the law. Whatever may be 
said of the acta or undertakings of one party will hold equally true for the 
acts or undertakings of the other party. The cotisideration on both sides in 
construction contracts is usually au act or a promise to perform certain acts. 
The co!iHideration on one side may be a material object, as a sum of money 
or a cargo of lumber, or it may be a circumstance or a condition of detri¬ 
ment. It may be an act or tlm refraining from doing some act. Whether 
a material object or a condition, the contract obligation existing between two 
parties is usually, if indeed not always, the result of an act on the part of 
one or both parties. It m not the more existence of the money or the lum¬ 
ber that is the consideration of the contract, but the act of paying the 
money or the delivery of the materials is the real consideration of the 
contract. The loss of the ship, the burning of the house, or the death of 
the person may mark the hour from which the company is liable for the 
insurance, but the right to demand the insurance dates from the proof of 
certain conditions wliich requires an act on the part of one of the parties. 
The consideration may be either the doing of an act or the giving of a 
promise.* 

AS REGARDS THE ACT TO BE DONE OR UNDERTAKEN OR THE CONSIDERA¬ 
TION FOR WHICH IT 18 UNDERTAKEN. 

72. Thera Must be a Lawful Subject-matter—The Promise Must be to 
Perform a Lawful Act.— -A legal contract requires that the obligations as- 

* 8 Aincr. & Eng. Ency. Law 881. 
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assumed shall be lawful acts or undertakings not only within the written 
law of the land, hut that they shall be in harmony with the law ana in 
keeping with the policy of the government and good society, and that their 
execution shall be possible. The consideration on both sides can be neither 
wicked nor prohibited by law.^ It therefore follows that the consideration, 
the act or undertaking, of either party must not be opposed to the constitu¬ 
tion of the United States or of the State; it must not be contrary to law, 
and the effect of the contract must not be to defraud or injure the gov¬ 
ernment. 

Among the latter agreements are those that promote smuggling, evade 
the internal-revenue laws, assist in rebellion or riot, aid enemies of our 
country, effect fraud in elections, or interfere with legislation or the admin¬ 
istration of justice by our courts. Contracts to build ships of war or to 
manufacture arms or to furnish supplies in violation of the laws and 
treaties of our country will not be recognized by our courts. 

73. Contracts the Effect of Which is to Influence Public Officers.—A 
contract must not tend to influence legislative bodies or public officers in the 
discharge of their duties. A contract to pay a certain sum of money 
annually for ten years in consideration of the owners offering their building 
to the government for a post-office at a nominal rent and using their per¬ 
sonal influence and proper persuasion to have the post-office located in that 
building was held illegal and against public policy, and, the consideration 
being indivisible and partly illegal, the whole contract was declared void.* 
If the owners were not to have used their influence and persuasion with the 
public officers it seems the contract would have been legal.* 

If there be no evidence that a politician had influenced any legislators 
or public officers in his behalf, then the contract might be held valid and not 
necessarily against public policy.* The government may enter into a lease of 
a building for a nominal sum, the rent being made small to induce it to 
locate the office in such building. Such a lease is not contrary to public 
policy in the absence of anything to show that the building is not a con¬ 
venient and desirable one for the purpose.* 

An agreement by a public officer to accept a greater or less fee than iff 
prescribed by statute, or not to avail himself of a statutory mode of enforcing 
the collection of his fees, is against public policy, as is also a contract to 
delegate his official duty, or to pay a rival candidate half of the profits of an 
office, or for a deputy to divide all his fees with his principal, such fees being 
payable directly to such deputy,* or for the principal to appoint a certain 
person as deputy in case he is elected.* „ 


* Pollock on Contracts 322. 

* 9 Amer. & Eng. Ency. Law 916 ; Elk- 
art Co. Lodge Crary, 98 Ind. 238 [1884]. 

*PearnIey«. De Manville (Colo. App.), 
89 Pac. Rep. 73. 

Beal Polhemus, 34 N. W. Rep. 632, 


many eases cited. 

®t)eyoe v. Woodworth (IT. Y. App.), 89 
K. E. Rep. 375; 24 K. Y. S. 378 affirmed; 
9 Amer. & Eng. Ency. Law 916. 

®Conner t). Canter (Ind. App.), 44IT. B. 
Rep. 656. 
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Contracts for public favor or personal influence with the government or 
with public ollicials are against public policy. Such are contracts to pay 
officers for their influence in procuring contracts for work, as to have a cer- 
I tain person’s bid accepted; * or to procure sales, or to induce any one to do 

acts inconsistent with his duty. 

Any agreement which contemplates the use of private influence to secure 
legislation is void/ but a contract to draft bills, explain them to members 
^ of the legislature, and request their introduction is not.^ An agreement to 

procure tlie pu^sago of a l)iU declaring certain railroad lands forfeited to the 
[ government, so that one party to the contract might be benefited as a iona 

fide settler under the homestead laws, is void as against public policy.* Con¬ 
tracts with legislators to secure franchises, enactments, and licenses for 
piihlio works, by would-be contractors or companies that want charters for 
^ special works, are witliin the same class. 

A mortgage given to secure the payment of compensation for procuring 
the appointment or resignation of a public officer is void as against public 
policy/ Money paid under a contract for the sale of property which is 
contrary to public policy, because of a promise by one of the parties to 
resign a public oflice and use his influence to securco the other’s appoint¬ 
ment, cannot be recovered on refusal of the seller to perform.® An assign¬ 
ment of, or a lien 0 !i, the tinearned salary or fees of a public offleor, given by 
him, is void as against public policy.'’ 

74. Contracts for the Perversion of the Courts.—A legal contract can- 
, not have for its object the perversion of our courts or the obstruction of 

justice/ An agreement to procure evidence in consideration of a part 
of the sum recovered is against public policy;® and one to stifle a prose¬ 
cution or to witlihold testimony therein is absolutely void, and no re¬ 
covery can be had on a promissory note given in consideration of such an 
agreement/® 

Agreements to pay money to a witness to keep out of court/* or to 
induce a public officer to violate his trust or neglect his duty, or to 
do things inconsistent with his official duties,*® to gain particular official 

* Davidson ip. Swmour, 1 Bt»w, (N. Y.) llep. S4S. 

88; Halcomb ti. Weaver, 186 Mans. 265; State Nat. Batik-o. Pink (Tex. Sup.), 24 
I a-ail Bermucte Aiph. Pav. Co,Orltch- 8. W. Rep. 256; Williams ti. Ford (Tex. 

I field, 62 III App. 221. Civ. App.), 27 8. W, Itep. 728 

* Burney's iMrs Ludeling(I^.), 16 So. *Bierbauer e. Wirth, 5 Fed. Rep. 886 

Rep. 607. [IS80J. 

®Clutpebrcmgh Conover (N. Y. App,), ®Lyon v Hussey (Sup.), 81 N. Y. Sapp. 
35 N. 1. Rep. 688; 21 N. Y. B. 566 2Bl; Kennedy e. Hodges (Ga.), 25 S. B. 

oMrfmd* Rep. 408. 

‘^Iloidton Dunn (Minn.), 61 H. W. Friend e. Miller (Kan.), 34 Pac. Rep. 
Rep. 808; but m mnira Iloulton «. Nichol 807. 

(WiH ). 67 N W. liim. 715. » In te Brule (D. 0.), 71 Fad. Rep. 048. 

®Biwket Mew (N. 0.), 20 8. M. Rap. Robinson Patterson (Sup. Cl. Mich.), 
788. July, 1888; Bchlass a. Hewlett (Ala.). 1 

•Edwards a. Randle (Ark.), 88 8. W. So. Rep. 263. 
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favor/ or to influence legislators/ and similar undertakings, are illegal con¬ 
tracts, and will not be enforced by our courts.* 

75. Tbe Undertaking Must Not be Contrary to Federal or State Laws, or 
in Disregard of Police Kegnlations or City Ordinances.—It is not necessary 
that the parties should actually contract to do the acts specially prohibited, 
but it is sufdcient if the tendency is to subvert the laws, or overthrow, 
defraud, or injure the government or its institutions. If the contract is 
made for the purpose of using the subject-matter in a manner prohibited by 
law there can be no recovery on the contract.'* Mere knowledge of the use 
to which the things are to be put will prevent recovery for them if the act 
prohibited amounts to a felony.*^ Knowledge alone, even if the act does not 
amount to a felony, will preclude recovery in England.® In short if the 
agreement is to do anything to facilitate the doing of an unlawful act it is 
invalid, and there can be no recovery. A case in trade is reported where a 
quantity of candy and silverware was sold, to be put up in prize candy 
packages it was held that the transaction, having been for the purpose of 
aiding in a lottery, which was prohibited by the Kew York statutes, it 
was void and that no recovery could be had upon the contract.^ 

76. The Contract Must Not be to Invade Property Rights, to Commit or 
to Maintain a Nuisance, to Obstruct a Public Way or Stream, or to Commit a 
Trespass.—Some cases of interest to engineers and contractors will best 
demonstrate these points of contract law. Thus it is submitted that a 
contract to erect a bridge over, or a tunnel under, the Hudson River at New 
York, enijered into before the necessary franchise had been obtained from the 
state and Federal governments would not be a binding obligation; or a con¬ 
tract to drive piles or build a pier out into the bay beyond the harbor-line; or 
to do work that v»uld necessarily obstruct a public street or waterway.® A 
contract to build a railroad or canal through a state, territory, or reservation, 
entered into before the corporation had obtained its franchise or authority 
from the state to build, would not be a valid contract; certainly the con¬ 
tractor could not be required to fulflll his contract until the necessary 
license and permission had been obtained. Such cases come up not infre¬ 
quently; such are contracts to construct waterworks or irrigation ditches, 
canals or sewers when the appropriation or pollution of the water would be an 
unlawful act, or to drive a tunnel under a government fortress, as occurred 
on the West Shore Railroad at West Point. The question has been asked 


^ 3 Fed. Rep. 1; Hager c. Callin, 18 Hun 
448 [18791; Staunton Parker, 19 Hun 55 
[1879]. 

* 2 Amer. & Eng Ency Law 366. 

* See a good collection of cases in 9 Amer. 
& Eng. Ency. Law 879-930. 

^Caanan d. Bryce, 3 B. & Aid. 179; Mc- 
Kimmel Robinson, 3 M. & W. 434. 

*Hanauer d. Doaife, 12‘Wall, 342; hui 
see Redder «. Odom, 2 Heisk. 68. 


*2 Keener’s Cases on Quasi-Contracts 
85, note. 

Hull v. Ruggles, 56 K T. 424; see also 
Amot ®. Coal Co., 68 N. Y. 558; and Lynch 
Resenthal (Ind.), 42 N. E. Rep. 1103, 
a contract for sale of lots to subscribers to 
be determined by lot, held void. 

® Whitfield V. Zellnor, 2 Cushman (Miss.) 
663, work enjoined as a nuisance. 
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as to whether a contractor after having built a structure upon, or driven a 
canal through, Federal property, or diverted a stream, or appropriated the 
waters of a pond, or constructed an outlet for a sewer, or directed a sewer 
into an unpolluted stream, any of which acts is an unlawful act, and which 
has been the consideration for his contract, could recover on such a contract 
for what ho has dotio. It has been held that a party could not avoid a con¬ 
tract on the theory that the doing of extra work was malicious mischief, 
because the extra work required the contractor to dig or excavate in a street 
without proper license, which was an unlawful act/ 

A contract to build houses on a disused unconsecrated burial-ground, 
necessitating the removal of many corpses, has been held illegal;* and it has 
been lield that no recovery could bo had under a contract to grade a street 
for earth filled outside the street-line and included in the slopes, and which 
had been deposited on private property, as it was ati unlawful act without 
the consent of the owtier,* but the fact that a part of the improvement was 
on private property did not prevent the contractor from recovering for 
work done on the street/ Eecovery luis been allowed a contractor who 
built a bridge and some track without the railroad compatiy^s territory, the 
contract for which was void, whore it appeared that the company had pos¬ 
session and enjoycal the benefit of the structures.^ The act of the city in 
preventing the contractor from improving a street in which the city had no 
right of way does not give the contractor a right to recover as for breach 
of contract, as the contract was void/ 

Instances are numerous in the engineering profession where contracts 
have been taken to build structures or do work by processes that are pat¬ 
ented, the execution of which could bo stopped by an injunction and the 
performance of which would be unlawful, but whether the contractor would 
be excused and the contract declared illegal may well be doubted/ Such 
might be cases of patent processes or patent apparatus required, such as 
patent heating apparatus, patent pavements, etc. A contract to publish a 
copyrighted book without permission of the author, or to act a play, or to 
copy a picture without permission of the artist would be of the same 
character,^ 

Contracts to erect structures the maintenance, ownership, and use of 
which are contrary to law are not binding. Such are contracts in violation 
of local ordinances and building regulations, as those fixing the thickness of 


*Bera8t6la Downs (Cab), 44 Pac. 
Bap. 557. 

* Gibbons Chalmers, 1 C. & B. 577 
[1885]. 

• Davies e. B. Saginaw (Mich,), N. W. 
Rep. 919 [18h7], 

^ Johnson e. Duer (Mo.), 21 S. W. Rep. 
800. 


‘ Cimningham v, Massena Springs R. 
Co. (Sup.), 18 N. Y. Siipp. 600. 

«Sang f). Duluth (Minn.), 59 N. W. Rep. 
878; Backer e. Fhila. (Pa.), 16 All. Rep. 
62511889 ]. 

me cases in Dillon’s Munic. Corp'ns. 
(4th ed., 1890), § 468, § 467 noU. 


* 8m Secs. 216*225, %r0a. 
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walk.* It hm Ihwii lit‘ltl that a airppiili^r nittl miihl iitit riH;t>¥©r 

work ho hail porfiiriiiinl upon a bowltiig-iilloy in ilm «tiito of kiiin, thii hu 
ing hoiiig uitliiwftil property.* For liihor iiml iiuiloriiiln fiiriikhwtl ft>r 
orciotitni of an awniiig whirli m forhiiiiloii hy ii rity tirtliiiiifioo tio 
wan iilltiwtHh iiotllior uptni tin* v%imm rotilnirt. wifti tlio iiwiii*r nor iij 
mi iiiipliiHi t’liiilriioi. m iui a tpitiHfam mtntii, 'Iln^ Inw will not iw^int ii 
who liiivo iriiiiiigrtMmnl coiniiiaiitk* hut linivo^ lltn juirlitin wlioro t 
liiivo pliiotHi tlnniwolvog,* * 

Wlitin a proliihiti^ ovory ooniritiitlioii of iiitiiioy t.ii pniiiitito 

eliiotioii of liny potwut or tiokot, im*opl for itx|iorim*ii nf priiiiiiig anti 
chroiiliitioii cif liiiinihilk iiiitl oihor piipori jirovioii;^ in olontitiii, 

ail iigrniifiniiit to pay IUhmi to ono lim linti hiiilt ii log oiiliin for cniripn 
iiieetiiigi ill ootwitloratiJUi tlsiit ho ii'oiilil knop it mioti ft*r llio iiomtntiift 
tioii of jioliiioiil iiiootiiign to furl-hor i!io tjf rorliiiii iiiiiiliiltiitig no 

natiiti ftir otntgroag wiw hohl tllogiil itinl lioi ©iifsiroonlilo/ 

(IcMitraoti for ilio orootion ttf n Iniililiiig in I'ioliiinoi nf n oiiy^i hiiiltl 
rogiiliilioiii> ^tirli m portaisi to wifoiy of tlio filriinitiro ainl iiifriiigoiii 
of otliori* rigliti iiinl iiio proiifoiitni of eUmnm, iniiy ho iltiolnrwl inviil 
It lifti ht*oii tiohl that a ooiitrai^t to n\n*i it projior iiiitl logiil liiitliltii| 
afolclotl hy an ortliitiiiioti two iliiyn iiftor tlio riiiitrnot wm iirailii | 

liihiittig tlio ow^otloit of atit?li ii hiiiiiiiii||,* A oiiiitriipt to orof*t ii liiiilii 
prohihitoil bj ilm italata will not Immtm fnlkl liy roii#fi!i of tlw atiliitifjii 
rofMml of ihii itattito/ A doiiiraot oiiietiioit tii caiiigiiloriiltoii «if a profi 
illegal ooiitraot ii alio foid,* 

77, Tilt not itiiiit not lai to ooiiiiiiil a oritiw or a iiiiitlottitiiiiior, o’ 
injiira olliitw in ilm onjoymont of tlwir rlglila 

70. Hill iigroiiiioiit itiiiiifc not tm for ttio «a!o nr of mlitltiri 

footli, or of iiitoikttiitig litjiiori in tlolatiori nf isioiiii l*wi proliiMt 

trtflio in tlnirin 

70. Thti H«it niHit not iwjMtrw nitlwr jwrty iw th»» .Sabbath I 

or to ignf»r« the !iiw« and rojjnlatiMna i*f Mnm'ty.f 

80, Tlio act iiinat not h« to effect itc»«o4hing in contraventii.n of the 
or {mhlio {miiejr or in violation of jtidieial tnurtiiti; to do what the law 
bids or to negliHJt what tb« law re<{Mir«ii,' 

' 8te»**n» p. GuurUj, 7 C. B, N. 8, W. • Stevro* p (itmtipy. 7 (S II. N, 8. 

• H|»«rgt«>n « MeKtwaln, a Ohio 448; Burger *. lOwliwh (Sup.), 88 N. Y, 8i 

14 Aiiot, a Kiig. Kncy, I.aw 7f)A, 4W). 

» BriiikHwn r Kl.ler, l« N.V. Hupp. 184. • MeMlIliu »• Walker. 81 N. B. U :! 

and f»u«y r«j». nM: »»d m anmber ’ iUnrUm r Maum*!, 8 Amw. & 1 

awning eawf, Simt* r, Hnioklletii. 84 N. Y. Bury, l.iiw «*♦(. umI mm-t eilftl. 

S«pp.«»ft; umimtt- KHwwal a. Mimi (Otm. * «tl« •. Blair, fl C«»l«lw, #88; Blew 

FI.). l«I»a (!o. Ui K«'p. VIA. and Ilariwr Klblwe. 51 V«, .V.«. Kliu- r. WlnanK 

a. loniattom (Oa,), 88 8. B. R^. W N O. 4W. «0w 7# N. V. a#5t. 

♦ JFaoknoti «. Walker, 8 tlllt (N. Y.) 187 * » Am«r. A Mng. Kwey. Ijiw iW. 

P848J. 
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81. The Undertaking must Not Have for Its Object the Creation of a Mon¬ 
opoly.--Such acts arc attempts by the officers of cities, railroads, and other 
corporations to grant exclusive rights or franchises to individuals and other 
companies, as '' the exclusive right to sell water to a city,""' the exclu- 
sive right to maintain and construct a telegraph-line along a railroad.""'" A 
contract by a railroad company granting to a hackrnan the exclusive right 
to bring his hacks into its depot grounds has been held not against public 
policy.' But a contract by a town to give to one party an exclusive right 
or franchise for many years to light its streets and its residences is a 
monopoly, and cannot bo enforced.'* The granting of exclusive privileges 
to telegraph companies to run wires along the line of a railroad or to lay an 
oil-line across a large tract of land is void as tending to create monopolies.* 

A railroad company may not agree to refrain from applying to the legis¬ 
lature for a land grant atid to assist another railroad company in getting it. 
Such a contract is void, even though it stipulates that the means employed 
in securing the grant shall be reasonable and proper." A contract not to 
sell water rights to any other person or persons under a penalty called liqui¬ 
dated damages, and not to make any settlement or compromise with other 
parties, is void as imposing a restraint upon compromises of litigation and 
disputes.'^ 

Certain cases may be recited to show how near the line one can walk 
and yet keep within public policy. Thus it has been held that two railroad 
companies whose lines are parallel may agree to extend their lines so as 
not to interfere with one another, ihe agreement being made to prevent an 
unprofitable war of construction.® A contract by a railroad company by 
which it agrees to give all its ferry business at a certain point to one com¬ 
pany and to employ none other has been held a good and valid contract.* 
An agreement to refrain from forming a corporation for the construction 
of waterworks and from carrying on or prosecuting such work so that 
another may incorporate for that purpose and conduct the business without 
competition is not void as against public policy.*" An agreement by a 
vendor in consideration of the sale of a lot not to build a flat in the imme¬ 
diate neighborhood is not against public policy as being in restraint of 
trade.“ 


' Davenport n. Kleinschmidt (Mont.), 18 
Pac. Rep. M9 ri887]. 

^ Pac. Tele, uable Oo, tJ, W. Union Tele- 
ffniph Oo., 50 Fed. Rep. 498. 

^ Brown t). N. Y. Cent., etc., R. Oo., 27 


K. Y. Supp. 69. 

^ Saginaw Gas & Light Oo. v. Saginaw 
(U. 8. Oir. Ct.) (Mich.), 22 The Replr. 579 
[1886]; Gale fcalamazoo. 28 Mich. 844. 

» 9 Amer. & Bng. Ency. Law 892; Union 
Trast Co. V. Atchison, etc., B. Oo. (N. M.}, 
4B Pac. Rep. 701. 


• Chippewa, etc., Ry, Chicago, etc., 
By., 44 N. W. Rep. 17. 

f Ford ' 0 . Gregson (Mont.), 14 Pac, Rep. 
659 riB87]. 

* Ives V. Smith, 8 N. Y. Supp. 46. 

® Wiggins Perry Oo. -o. 0. & A. R. Co., 
78 Mo. 889 [1881]. 

Oakes u. Cattaraugus Water Go. (K. 
Y.), 88 N. K. Rep. 461. 

n Lewis®. Gallner (N. Y.), 29 N. E. Rep. 
81, reverdng 14 N. Y. Supp. 862. 
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Contracts in general for total restraint of trade, or contracts for the pur¬ 
pose of creating a monopoly, or compacts having for their object the eleva¬ 
tion or depression of the market prices, or to raise or lower the prices of 
goods and produce, or sales of stocks, grain, and produce on margins, or 
option contracts whose effect is to corner the markets, are held to be against 
public policy and void.' 

82. Contracts Not to Bid or Compete.—If the undertaking is to prevent 
competition in trade at public sales or in bidding for public work it is 
against public policy. A compact entered ir^bo by members of a trade-union 
to establish and maintain uniform rates of charges and to prevent competi¬ 
tion among its members is illegal, and one party cannot maintain an action 
against another who has underbid him.® A contract, or a note given by 
reason of an agreement, between contractors who belong to an association of 
masons and builders, the by-laws of which require the members to pay to the 
association 6 per cent, on all contracts taken by them, and to submit all 
bids for work first to the association, and which provide that the lowest bid¬ 
der shall add 6 per cent, to his bid before it is submitted to the owner or 
his architect, is contrary to public policy and void."* 

Contracts by builders or bidders to refrain from bidding against each 
other for public works or to share the profits with others not bidding at a 
public sale, or any agreements which tend to destroy competition, which the 
law requires before the contract is awarded, or to induce a sacrifice of the 
property sold, are illegal and void.* However, an agreement to bid, the 
object of it being fair, is not void.'' It is a fraud upon the public for persons 
to obligate themselves not to bid, or not to bid beyond a certain sum.® An 
agreement to pay certain commissions to a person who shall become a mock 
subscriber and purchaser of house-lots, which the owner is to take back off 
his hands if he does not wish to keep them, the object being to induce 
others to purchase, is against public policy.''* Contracts by companies who 
have been competitors who agree not to compete with each other either as 
railroads for traffic, but to divide their earnings; ® or as gas companies, not 
to compete in certain districts of a city, will not be enforced.® A railroad 
pooling contract, the evident object of which is to stifle competition for the 
purpose of raising rates, is void as contrary to public policy.'® 

^ Illegal Contracts, 9 Amer. & Eng. also McMullen v. Hoffman (0. 0.), 75 Fed. 
Ency. Law 879. Kep, 547. 

^MooretJ.Bennett (Ill.), 29N. E. Rep. 888. ’ McDonnell Rigney (Mich.), 66 KW. 

^Milwaukee Masons’ & Builders’ Ass’n Rep. 52; Atlas Nat. Bank v. Holm (C. C. 
D. Niezerowski (Wis.), 70 N. W. Rep. 166. A.), 71 Fed. Rep. 489. 

-*9 Amer. & Eug Ency. Law 898; People ^ Texas & R. Ry. Co. d. So. Pac. R. Co. 
«. Stevens, 71N. Y. 527; Durfee v. Moran, (La.), 6 So. Rep. 888. 

57 Mo. 874 [1874]. »Chicago G. L. Co. -d. People’s G. L. 

«Wicker v. Hoppock, 6 Wall. 94 [1867]; Co. (Ill.), 13 N. E. Rep. 169 [1887]. 
Flanders ®.Wood (Tex.), 18 S.W.Rep.672, loohicago, M. & St. P. Ry. Co. u. Wa- 
hetwem competing a/rcliitecU. bash, St. L. & P. Ry. Co. (C. C. A.), 61 

‘Hunters. Pfeifer, 108 Ind. m; see Fed. Rep. 993. 

* See Lowest Bidder, Chap. VI., Sec. 148, infrti. 
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83. Contracts that Promote Gambling.—It is against the policy of the 
law to sustain gaming or gambling contracts, whether at games of chance 
or on the stock-market; or even to enforce agreements to repay money bor¬ 
rowed for the purpose of gambling.' Anything which induces a man to risk 
his money or property without any other hope of return than to get for 
nothing any given amount from another is gambling and demoralizing to 
the community. All gambling is immoral, and, wagering or gambling 
agreements being in violation of the law and in the nature of a public 
wrong, have no legal effect. Money lent for the express purpose of settling 
losses on illegal stock-jobbing transactions to which the lender was no party, 
cannot bo recovered back. It being unlawful for one man to pay, it cannot 
be lawful for another to furnish him with the means of paying. The mere 
fact that a lender of money knew that it was to be used for gambling in oil 
is not sufficient to defeat a recovery unless he confederated with the bor¬ 
rower for its unlawful use.® ^ 

84. The Act Must liTot be Inconsistent with the Duties and Obligations of 
a Party Who has Undertaken It.—Such duties and obligations may be due to 
the public, or they may be such as arise from fiduciary relations, as those of 
an agent to his employer, or of an officer to his company, or of a trustee to his 
beneficiary. Tims it has been repeatedly held that the officers of a railroad 
company cannot agree to locate its depot at a particular point,® or the route 
of its road through a certain place.If the contract tends to sacrifice the 
interests of stockholders or of the public it is against public policy and 
therefore not valid.^ The agreement is not of itself void," and will hold if 
the company's and public interests have not suffered.’’ 

An interesting case came before the courts in Oregon, where one H. 
being director and president of a railroad company and owner of a control¬ 
ling interest in the stock, agreed for a money consideration to cause the line 
of railroad to be relocated over a longer and more expensive route; the 
contract was held to be contrary to public policy. It was held that a rail¬ 
road company was a sort of public corporation, and that its officers were 
bound to be disinterested in the consideration of public questions,® 

85. A Fiduciary Can have No Personal Interest in His Principal's Contract. 
—Independent of the fact that a railroad company is a gwa^f-public cor- 


* Bfebblns Leowolf, S Cush. 187 [1849]. 
® Waugh ^ 0 . Bt'Ck (Pa.), 6 Atl. Rep. 928 
n ssfi 1 

^ Florida Omit, & P. R. Co. t). State 
(Fla.), 18 Bo. lUih 108; Norihern Pac. R. 
Co. -0 Territory (Wash), 18 Pac. Rep. 
604 [1887). 

^ Linder Carpenter, 62 III. 809 [1872]; 
ako 18 III App. 568. 

^Bestor u. Wathen, 60 Ill. 188 [1871]. 


«Railroad Oo. t). Ralston, 41 Ohio St. 
678. 

’ Prey t). Ft. Worth & R. G. Ry. (Tex.), 
24 B. W. Rep. 950; Bank v. Hendrie, 49 
Iowa 402 [18781: Mills County 0 . B. & M. 
R. Co , 47 Iowa 66 [1877]. 

Holiday d. Petterson, 5 Oregon 177 
[1874]; 1 Redfleld on Rys. 677, § 140; 
Fuller t). Dame, 18 Pick. 472; Pacific R. 
Co, ■». Seeley, 26 Mo. 212; Bestor v. Wat* 
ben. 60 Ill. 188 [1871]. 


* Bee Sec. 76, supra. 
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poration,, the fiduciary relaticu of an agent, engiiitH‘ 1 % i*flti*er, or iliiwtcir cifa 
corporation to lii^ company and ita att»ckholdera wmilit prevent htiii from 
having any porHonal int.ereat in a contract.* A contract by a fridgltt-iigeiifc 
to share with a contractor in the profits of a coiitriici* tiits only m^rvice of the 
froight-agcnt being to allow tlio contractor ii low freight raie on iiiiiteriiils 
of construction., is vtdd as against public' p*4icy/ An iigrci.iiiii!iti liy tlii 
bookkeeper of a corporation to disclose its thiiinciiil ctinditioii tn iitioilmr ii 
void, and it is immaterial that such <itlter is a slocklioblcr of itifM^rirpiirt- 
tiou*® An agreement between two reabesliite agents reiireseiiting diileriiiit 
principals to divitle commissions in case they effect ii siile tliiiir 

rospectivo principals is voiil m against juihlic poliey, ami the fiici ihiit iJm 
sale was effected at the valuation that eimh principal hiet set on fits prciptrlf 
with his agent will not give validity to the iigreemenl/ A ctinlract itiidt 
by a person tni behalf of two parties ami iicting in the nipiicily of iigeiil for 
both is voidable* It must be ratifUnI or adopted to berontp liimlirig. Such 
a contract may be ratifital by a municipal corponiinns,* An iigreenierit by 
the superintendent and general manager of a iiiill roiiijiiiiiy in coiisideraibi 
of five thousand dollars to use his influence iiiitl iitiiliortty to secure the re¬ 
moval of the mill to another place and the 1 *^ 1101^11111 of its loggiiig-roiidi to 
that place is void as against jmhlic policy/ Ho where an architect anti tie- 
feiidant agreed to build houses for sale* the latter l*i iidviitire lliii money and 
the former to contribute bis skill ami time as superiiilemlenl, iwich to tiafi 
half of the profits after sale* it wim htdd that the ilcfemlitiil cuulil not eliargi 
plaintiff with the land used for building pitrposi^s iit 11 greiil«*r price Ihiiti ill 
original cost, though it was bought with iiioney fiiriiiilied by Iiiiii and tlii 
title was taken in Ids name/ 

Ilowtiver, a contract founded on a prmtiiim Imlisctose infiiriiwtioti aitoa 
place where a railroad company intemliai to lociiie m dispul m im% fiiid la 
apdnst public policy wlierii there is nothing to «htiw that the pkiiiliff ob¬ 
tained his information by reason of any mliition of Irnsi or coiifltleiieo lliil tii 
boro to the railroiiil eottijiiiiiy, or that it hiitl any inleresi in tfie siiiiject* 
matter of the contract, or that itattiimpted to keep the loralioii of llietlejiot 
a secret/ * 

86. A Mttt Caniot by Crnttmi Forftit Ciitain Ifgliti mi ffMMgm 
the Proteetiottof Whioh the Law lieeliiniiwii <if liido- 

pendence liolcli the tnitli «olf«iwident that all titeii were eiidowed liy tJiiilr 
(ireafcorwifch ecirtain inaltertablc rights ; tliiitiiittong tliese are lsfrjil«*fti%ftiid 


* lliitor t. Wallieri, SO III 

* Ilarclay t, Wllllaitii» ‘ii III App, tli 

limri 

* IMftttprt t. Ilulitie (SuperA* m M. T. 
Sufm. Wi. 

^JL#?v m Sptttctr (0olc>, 8ttp.)» tS 1^, 
Bep. 415. 


saiy rif riiiiiky r, H A,l « 

Fell: lti. 

* biifii P. tunfi cwiifi I m M 11% tirp m. 
^ lltidd r. Seiiibkf |N J, ili 1 , All 

lli*p 

•tireeii f* Itrotfkt fiy.l M Fitr» ll#p 
ili I IttI Wiik f. »IV1, « 


♦ AM m 8m 41, 
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the pursuit of happiness ; atul, being inalienable, no one can give them away 
for or as a consideration ; and to these might have been added one's.char- 
actojr, religion, citizionalup, and many other things which cannot be for sale 
or subjects of exchange.' 

Such an agreement would be against the policy of the law, and against 
public policy. If the undertaking tends to injustice or oppression, restraint 
of lilierty, commerce, or natural or legal right ; if it tends to obstruct jus¬ 
tice, or to violate tlie law, or is against good morals—it is against public 
policy and cannot support a contract.* It does not matter that the parties 
are innocent of any design to violate the law ; if the effect of their agree¬ 
ments or acts is against the laws or public policy, then the contract must 
fail. 

It is contrary to public policy for a person to make agreements to forego 
his inalienable natural rights. A contract by which a person agrees not to 
demand damages or compensation for injuries that may arise from another's 
acts or negligenoo is within this class. Such contracts are those of carriers 
of freiglit and passengers, as railroad, express, and telegraph companies, 
that seek to avoid or limit their responsibility for negligence or delay in 
transporting or delivering goods or mosaages by notices, clauses, conditions, 
or even by deeds. Buch agreements atid contracts have frequently been 
declared inoperative and void.* It may bo doubted even if they may so 
contract with persons carried gratuitously, L e., with persons traveling on 
free passes. It has frequently been hold that they could not, though there 
are cases to the effect that they can.'* A railroad company was held liable 
for causing the death of a passenger by the negligence of its employees not¬ 
withstanding he was at the time riding upon a free pass upon which was a 
stipulation signed by him releasing the company from all liability for 
injury to his person or property while using the pass.* A contract on a 
telograph-message blatik that the company will not be liable for but ten 
times tlio cost of sending the message has boon held invalid so far as the 
damage is the result of negligence on the part of the company or its 
servants. ** 

Parties cannot by private agreement in advance of a controversy oust 
the courts of their proper jurisdiction. It is true that a matter in contro¬ 
versy or a pending civil suit may be finally submitted to arbitration or to the 


* 9 Araer. En.ff. E»cy. Tmw ftSS. 

Amer. & Eng. Ency. Law 8H0. 

*9 Amnr, i% Eng. Erinv. Law 91B ; 20 
Amer. Law 'E«w*w'2t2 rf892j; 21 Amer. 
La-v Eciv’w 500; L, B. A M. B. Ev Co. v. 
Spangkr (Ohio), 2 ‘ The Et^ptr. 7S4 [lB80b 
44 Ohio Bt. 471 ; Porter t?. N. Y. L. E. Ss 
W. E, Co., 129 N. Y. 024 ("1891J. 

ciisd, and $e$ 110 Alb. Law 

Engineers' and Archflact 


Jour. 404. A recent case carried to the 
court of appeals In JSew York held not. 
Porter tj. K. Y. L. B. & W. K. Co., 129 N. 
Y. 624, rOcc. 1891]; aUo Rose Das 
Moines R., 89 Iowa246, 20 Amer. Ry. Ecp. 
826; and many cam oiUd in note p. 88B. 

®Marr t?. Telegraph Co. (Tenn.), 8 8. W. 
Rep. 496 [1887], 85 Tenn. 529. 


’ Employment, Sac. 264, ii^ra. 
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decision of a iingb judgtn or by omitting to Iticir riglili tbi 

may wiiifti tlicin iw they cluHJmH but ilioy vmitmt by nii iigrct^iiitiiil in ndfi 
when no iiiiitttir of or coiitnitcrsv hiw yci iirii4t*fn ftirfoit llicir ri 

to It |irii|Hir mljinlitmtioit in the iij*|ir«ijiriiiii» iribiiiiiii tij law ^ 

a proi-wr iiiity bo i-iroiionlrii.* Il m ii rigltt, 

iicitlmr It itiiliito by the nor iiii ngrooiiitmt of tlin jinrtioii mad 
ath’iiiicni iimltir it oiiit j«>itify n iloiiiiil «f Hit* riglil/ 

It is triiti iliiit ftiirlitts iiuiy iiit|H»so iw n otintli!i«ii jiriH’’tHlijiit In an njip 
tioii to tliii eoiirls lliitt they shall llrsi linio soiili-tl tiip luiifitiiit to lii! rticii 
by lilt iigrotil iiiihIo of li«|iiidiaioii nr ipljii^liiioiit, iiini litin m tiinnj j 
provkloi It iiiitidi tiioro n{HJr»»|irialo Iribiiiml f«»r llto jitirjitwi! Ilntit ii p 
TllO jirilioijilo itiVnlVinl ill tlioso riy*oj« lipl rltifwi t|io of 

piirtitm to tlio otiiiriit of liiw» as ilioiiwiird of tiir iirloipr iii only oiifnrcc 
tlniro, Clii llio sniiio ground it is ngiiiti.Hi jiiililir |itiliry In fittfilitiii an ii| 
nioiit liy IIII oiii|doyoo liml nn olllorr of llio oiorijniiiy iniijilnying fiim | 
bii ilio siilti Jiidgo tif tho diiniiig«^« to Ito 1444011 for limnii of llm 

riiliiSt iiltil itiiit tlio «il!b*or*s sliall l»o iliinl niiif oniitdiiiivii nf 

rigiits tif tlt« oittjdtn'oo ;* but il Inis boon iii44 ilnii n otinirurt by ^fiii 
rnilrciiii! oiiniloyoo iigrood, *»i4 boiniiiiiiig u iiioiiiin''r «! iln* ndii’f tlojiiirln 
of l.li« coituniiiy, tbai ilio itcoopiiinw of ndtof fritm fftiidi ilojiurtiiiifitt tin h 
lii|iirt*d ilitiiiltl bur liis rigbl to mw ilio railroiid i-toiijinny fur lliii iiijii: 
not ortit iigiiiiist jinblio judiry,' It is i4»»t iiifalid m liiiit il roitricti 
liiibiliiioi of ritilroiidi f«.»r tlm noglrg*oioi» of liiinr pfii|il*iy«oi/ Mtir : 
foitl fur Willit iif itint4iidity nor f«-ir liirk of li « on 

iiifii© grciiiiiii tif piiblio polioy tlmt agrootiiiiit|.»i lit In abitli 

dtteiiioim of civil tinginoorii and nrcliib-^pN m iliifil iiiid wit! 

rtoriiiriii III 1 * 1111^-11 Ilf Ifiw or bnvo Iwwii tlprlafpd mil liiinltiig* illi 

atiii Vfiitb l1io cotirN biivc bold tlmt llio tifory : 

tli« |irtiti»ctioti Ilf till! mitrN ittid tlndr iimt lliiit fw iiiiiit iiafi § 

into II cciiiliwl Ilifil sliiill tiiniy liitii iliii prii'ilcgi# itiitl riglii 

A Cfilttriiel of cffijiloyfiipiit ii iliitig jiiitoiililtl mail!! 

«id II itiooliniiiml otigitmcr wbirb lliiil iitiy mpfmmmmM m 

niimliitifw fiiitili* by stirli onfiiiwr siiatl boloiig let llio o»iti|iiitt| ii not nil 
sttriiilili iiiir coiitrnry to joiblio jailiry.** 


^ IfO, l*#i r ‘Ittinr, 90 Wad- ll*», 

■* .lliiiiioi 1 % If I*r». r, 

91111; N*ili* r tfamlooi |fi« fi llrav 
171 * Ifwliltn f M'Oibai'tot <**.», Af# M»* 

4*lt , Hriiil A II, Ilf L Pm ^11; 

Bnur |*‘f| Inr , Cn. 

* Kiiv C**» 9^- Fnilott. 4 W, ^ 

1 t*mr\* 1 %, Hi . -Wb Himff 

0n*ii»^^rimj mwM t** Mm$9fmpr$ fk^m 

< Iflilm MltWIr^* li CA*., ISA 


H%k^ni*n II * || It f. IWIlM 
il S W Itsi* !iii. Pi%i%hnn*h, Hr 
r Vf‘% I 4% Nb K li^j* 

f 1 * 1 ! fill# 1 * 0 . It* 71 

ifri* |f!l| 

* f ililifiiPfi, lilt i|, fly, 
(t'mm. Hi % W iifn 1 * 71 , 

* r!? .11 i*H #. 

* 11 III w f ilt4ti%iti’^ Ibifli, ft?, t‘. 

m r**4 ib'i* 


1^-# 9I*J-9'4A, 









§87.] 


LAW OF OONTSAOTS. 


77 


87. Immoral Contracts.—A contract for immoral or indecent purposes 
•vrill not be sustained ; if it is to effect an immoral object it will not be 
enforced. An agreement to pay money for the use of a carriage or of a 
house or of furniture which is to be used for immoral purposes will not be 
enforced ; and the same, it is submitted, might hold true if a contractor had 
built a house or fitted up quarters knowing they were to be employed for 
indecent or unlawful purposes, or for any purpose that tends to induce im¬ 
morality.' Such might be the erection of a still for illicit distillation, or 
the fitting and furnishing of a barroom in a no-license state, or the erection 
or furnishing of a house of prostitution or for gambling," or possibly of a 
bucket-shop or even a stock exchange.” * An owner who has parted with 
the possession of his personal property under a contract which is against 
good morals and void as against public policy, the law will not aid him to 
recover the possession of such property, but will leave the parties in the situ¬ 
ation in which they have placed themselves.” 

All contracts having for their object the “making of matches” for 
marriages, or the separation of man and wife, or to restrain the freedom 
of marriage or the right of selection of a companion, or to prohibit mar¬ 
riage, are against public policy, illegal, and void.* Therefore a contract 
intended to facilitate the procuring of a divorce at the suit of either of the 
parties thereto is void.* A contract to sell letters from persons who are dis¬ 
eased to a person who advertises articles and instruments to cure them is 
contrary to good morals and void." No recovery can be had for the expense 
of printing an immoral publication.' 

Illicit intercourse is not a consideration for a promise to marry, and a 
promise to marry a woman if she will give herself up to the promisor is 
tainted with immorality and is not a legal contract. Such a contract must 
be distinguished from a promise to marry and the promisor afterward taking 
advantage of the trust and confidence imposed in him.* 

The defense of public policy proceeds not upon the idea of relief to the 
defendant, but protection to the public, and it is immaterial that a defend¬ 
ant was ignorant of the illegality." It is not therefore necessary to plead 
public policy to prevent a recovery on a contract invalid as against public 
policy." 


' 9 Amer. & Bng. Ency. Law 921; 
Pearce v. Brooks, L. 11. 1 Bxch. 218; 
Reed v Brewer (Tex.), 86 8. W. Rep. 99. 

* Conlra Michael ». Bacon, 49 Mo. 476, 
and eau$ cited. 

*See eaeei eoUeeUd in 9 Amor. & Bnv. 
Ency. Law 928. Reed ®. Brewer, tupra, 
held that notes given for furniture for a 
hous" of prosiitution were void. 

<Hutchins *. W. ldin. 114 lud. 80[1887]. 
‘ 9 Amer. & Eng. Ency. Law 918-921. 


• Wilde e. Wilde (Neb.), 66 N. W. Rep. 

724. 

’Rice V. Williams, 32 Fed. Rep. 487 
[1887], 

* Poplett tj. St.ockdale, 2 C. & P. 198. 

® Hanks tJ. Waglee, 54 Cal. 51 [1879]; 
Bournguares t). Boul ti, 64 Cal 146 riBBOl; 
Saxon tj. Wood (Ind.), 80 N. E. R' p. 797. 

Church d. Proctor (C. C. A.), 66 Fed. 
Rep. 240. 

Sheldon, v. Pruessner (Kan,'^ 85 Pac. 
Rep. 201. 


* See Sec. 76, supra. 
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When the immediate oliject of an agreeineiit ii ittilsiwfitl tliii iigvmmmnt 
is Toid/ and a contract executed in consideratitiii of a {irtwitiiiii illegiil tuie ig 


void/ 

A contract otlmrwise valid is not' 
independent particulars it is broader 

law/ 

^ Pollock on Oontmcts (4th mh) SSL 
^ Cate e. Blair. 6 Cr^klw. illt; Pierci^ e. 
Kibbee, 51 Vt. 559; Kin^ 71 

N. 0. 469, ali& 7B N. C. 56B. 

^ i^idale Nagle (CaL), id Pac* Itep* 


¥0id iVi M0 iiierali liftciiiigis in curtiiin 
than, or goiw bc|oiiil llni itHipe <if, the 


mi Amut r. C\m1 Cn., m H, ¥. rm. A 
of iiiakiiig the prire rniil, itio 
pWiitiff hail it»-i|n||tii III tlni 

dlcgal art Ami »w % Err»rr‘« Vumm uu 
15, 



OUAPTBR IV. 


LAW OF COKTEACTB. " ESSENTIAL ELEMENTS OF A CONTRACT. 

MUTUAL (X')N8ENT OR MUTUAL ASSENT. 

88 . Thera Must be Mutual Uuder8taEdmg.-»--The fourth essential element 
of a valid and binding contract is a mutual undorstatiding between the par¬ 
ties as to the essential terms ot the agreement between the parties; there 
must be privity, mutual understanding,and no mistake/ Mutual consent must 
always exist at tlie moment when the contract is made. An express refusal 
to abide by mi award, made at different times by the parties thereto and 
without any meeting of their minds, is not a contract that will operate as a 
discharge of the award/ 

89. Mutual Consent Must be Shown by Some Overt Act.®**—It is impossible 
to enter into a peraot/s thoughts or ascertain how fully he comproliends what 
he is doing or what lie intends to do, and mutual assent is not therefore in 
general capable of tlireci proof; Imt proof of acts performed that indicate a 
purpose or intention on the part of the contractor is sufficient proof of 
consent on his part to the terms of his agreement. As Professor Langdell 
has said in his Huminary/ Mental acts are not the materials out of which 
promises are made; a physical act on the part of the promisor is indispen¬ 
sable, and whan the physical act has been done only a physical act can undo 

If one party has made an offer which has been duly accepted by the 
other, or if on© has made a delivery and the other appropriated the thing 
delivered, proof of these facts is sufficient proof of the mutual consent of 
the parties. If such acti cannot be proved, then the contract fails, for what¬ 
ever may have been in the minds of the parfeios, or however mutual their 
unexpressed wiabci may have been, they will not suffice to create a contract 
unless manifested by iorne overt act. The mental state in itself signiflea 
nothing; it requinis mfinifcitiitlom 

If, on the other hand, it can be conclusively proven that mutual consent 
is lacking, the performance of the acts will amount to nothing toward es- 


* am Marvfg. Co r IIimL IS Frd. lUp. 
e7S riB8:i]; Pullmuti r.'rex, 

& Pnc. li.Go, 11 Fed H«‘fi 025 flHHS]; 

Gauger. IIS Wl». *169 ; Shfeltb 
Hickey, M Me. App. Ii4 [1887). 


* Hvucs a. Wright, 53 Comi. ; hut m 
Sheitleld Fur. Co. f), Hull Coal & Cokt! Co. 
(Ala ). 14 Bo. Hep, 072, 

*Laiurdairi Bummaiy of Law of Cou- 
traets 1000. 


♦ 8m Sec. 18S, if^m. 
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tablishing a contract An offer iimst be a physical and rnetital act com¬ 
bined, the mental act being embodied in, represented by, and inseparable 
from the physical act. If the mental act becomes impossiblti, iliti offer 
comes to an end, as in death or insanity, either of which ditriiigthe pen- 
dency of an offer makes the contract impoaaibki for want of imilnalityd 

As an instance, suppose an engineer draws up two coiilracii for the 
approfid of his company, both of which are iigntHl and seiiliid* mid Urn com¬ 
pany electa to delifer one of the iiwtrurmsnti, bwt by iniilakt liidifirs Hit 
otlier inatoad, then there is no contract* There riiwat be a dtdlriitii tindtr- 
standing etweiin the parties as to all the elomttili of the coiilraatd 

90. There Should be No Miiuadirstaadiaf. —A niateriiil emir m to th® 
kind, quantity, quality (?), or price of thii aiibjecl-insilter may iiiak© the 
agreement void, oitiitir because there wm iiiifiir any real cciiiiwit of the par- 
ties or biicmuio the things or state of lliings to wliicli they coiiieiited dots 
not exist or cannot ho raalizecl.* ‘'rherefiire it wait hchl iici crifitrucl when a 
telegrapli-openitor by iiiiatako made an order for three In rtiid m m 

order for Efty riitis/ 

A mktiiko as to the person with wlifiiii the ciiittriiel- m iiiiide liiii biwn 
held to hifaliilate it where it wm sliown lliiifc the rnmirm^Um iicfcr iiileiidetl 
to contract with tlii pemoii wlio assiimwl In tin the coiilrict-rir,* A iiiialakt 
M to which of two thiiigi wm the milijeci of tint iiile will reiiiler the cililiga- 
tion not binding. Thus in the desoriptioii of tin «tild, if the d««*rifi- 
tion iiioludi a piiice of liind not intended to he iiieliidiHi in ilw ia1i% thiin 
thsri Is no niiitiiiil understanding, mid tlitireforii nti cnitlruci,* Aiiollitir 
instano# is iiffordid where niatoriali were iioiiglil to iirrifii liy ii cerltitii tiiip 
Peerless, wliicli the contractor supposed to tm n fimnid thiil inilotl frtiiii m 
distant port in Ocioliir; but there were two ilii}w4 iiiintetl Ifm Pettricii, llte 
mm tiieant by tli© iiillor lailing in Itemniilicr, itiid it wm titlil lliitl llitfrii wm 
no binding eanitrnct, becauio there wmm itiiitiike m In llin iiiiijpcl of Itiii 
propoiod mdii.* 

A contract will not b© enforced wlien ii ipjiimw to Irntt btieii hmml m% 
the supposed niistiincii of a certain fiwd wltleli ftiriti«liiiil tlt§ itiotitti for 


* Ikttgdifir* Bitnittmry of VmtfmM tW . 
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fiellvrry ni t»fiileficfe flie M^fit Ijaii^delPs 
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niiiiier of firouf, liowef©f,*»-En j 
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entering into the agreement if it subBcaiuently transpires that the assump¬ 
tion on wliich the contract was based was erroneous/ 

An agreement by the owner of a patent for certain machines to furnish 
to another “such a number of machines as he desires for his own use at 
present or liereafter’’ v^as held void for want of mutuality.* 

An error as to quality will not Hulhce to make a transacd/ion void unless it 
is sutdi that, aci'.ording to the ordinary course of dealing and use of language, 
the difTeremui made by tlie absence of quality wrongly supposed to exist 
amounts to a tlifTerence of kind, and furthermore the mistake must be com¬ 
mon to both parties/ or it may be a mistake oti one side and fraud on the 
other. As Mr. Dit^kson says in his notes to Pollock on Contracts: ^^Th© 
law tolerates a good deal of lying in trade when it is merely in the nature 
of putting one’s own goods or deprecating those of anotlier, provided the 
thing bargained for reveals its own qualities and is open to the parties^ 
equal inspecticm.” * 

It has iHien held tliat executed contraetB are obligatory without regard 
to mutuality,^ The fact that it is loft optional with one party whether he 
will enforce hk riglifcs under the contract is not a ground for a defense of 
want of mutuality hy a party who has received the benefit; * but an agree¬ 
ment whitdi is void as against public policy does not give one party the right 
to sue for damagcw for failure, o( the other party to perform his part, though 
the first jiarty has performeil his part.’ 

If a misunderstiuuiiug as to the prii;e to be paid he proven no obligation 
will be createcL d'hus when a watchman was employed at one dollar and 
a half per day, and nights the same, and the employer understood him to 
say and mean one dollar and one-half for every twenty-four hours, while 
the watchman meant that amount for a day of twelve hours, it was held 
that there was no ctmtriict, because the parties luid never asBonted to the 
same thing; that the watcdiman had never consented to work for one dollar 
and a lialf per twenty-four liours nor the employer to pay three dollars, but 
that, the watcliman Iiaving performed the services, he was entitled to recover 
what tluiy were reiwotiiddy wortli/ 

In another case where sliingles wore bought at a price agreed upon, but 
tliere was a dispute a» to wbether the shingles were by the '^^buncdi or by 
the thousand, it wiw held that unless botli parties had understandingly 

^ IJeitiHl Btates p. OliiirleM ((!, 0. A.). 74 ^Ortivciti. 5 P. F. Bridtb 504. 

Fi»d. I4’i. * Waterman t. Waterimin, 27 Fed. Rep. 

H***!ninhia Wire C'!n. r. Freeman Wire 827. 

CJo. iC C!.|, 71 Fetl. Rep, BOS. Konatz Flimnagen (Biqn), 10 N. Y. 

*Fnlli»ek on Oimimrtn 4118; Ammmn Bupp BB. 
cmm eitmi in t!m iUaekMtmm mUUmi (IHHHl. * Turner a. Welister. 24 Kan. BB flSRO]; 

^ Poland ft. Ilrowniilb 1Bl Mii i UIH; Tucker t. Potslon (Vt.), 11 Atl. Rep. 726 
Aniwinnig I?. Huff^tiUler. 10 Ala 51; HIU (IBBHl; Vogel t). Pekoe (III. Sup.), 42 N. 
f. Buih, 10 Ark, 522; Bell Ilenderiion, K. liep. BS6. 
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agreed to one of theao viewe m to quantitj, then iharti waa no apeeiid cc 
tract as to price.* 11101*0 is no ctniiract unless the parties thereto iiaaei 
and they must assent to the suino thing in the same sense/' * 

An interesting case is ruporteil in Maiiic% tvhere a eentriictiir projais 
to erect a schoolhonso for i45o(h as per plana anil speeitleatitnis, aruh hei, 
the lowest bidtlor, the committee awiirtletl the eoiitraet to him for | 4 o 
and made it a matter of record, amt recpured a boml fortliiii iiiiioiiiit for t 
completion of the work, also forfeiture for tielays, et-e. Diirhig caiiiairnetd 
trouble arose as to the erection of the building, iind the court held ih 
there had been no cmntraot between the parties/ 

In order to liave a contraet, the mindi of the piiriies iiiuiit meet and : 
the terms of the contract must he agreed to. If iiiij part of the eont4*i 
is not settled by the parties, or a mode agreed upon to icttle it, there r 
h© no contract as in that part/ 

A inemoraiitlum reciting that ii company lias eiigiigm'l tin tsinplfiyee 
the season at a salary of |To per ifcek, siiliject lo tlie rcgiiliitie 

and eonditioui of a contract to !.m substituted for the iiiciiioriiiiiliiiii,” ii* i 
a contract lliere is no meeting of the iiiiiiiis of tlin piiriici m to iliti ci 
ditioiii, restrictions, and regulations nieiiiiotiei!/ 

91, To Avoid a Contract Miitaki or Misiadtntaadiaf Mast bt Shoi 
Conoiisivoly*—It may seem tt> ilie rifiider lliiit sindi riiltis of inw wm 
©nabli any man t-ci escape tlie ohligalhm lie litw tissiimed, tnii it ii IliiJiin 
not Thii miiiimiersfandtng, m lo the {ntrf.ies, tliiiig, tir pri 

of the property, iiiiiterial, or gomis scild or for, iiiiist lie of iiicl 

nature a« a reasoiiiiljly diligent iiiiiii tiiiglii fall into iii order to reliefu li 
from th© pcirformanee of his contriict, mill that fie did fiiiiiiiifleriliititl a 
that tlier© was no mtitiial coriient lie iiiiwt iiilisfy twelve jiiryiiieit/ 

If II projMWiil was misunderstmal by iiii iicciqitor it i« for liiiii to ilr 
that tliii niisuiiderstiimling wiw reftsoiiiilile, A t»oiilriiefor eiiiiiiof he iilluw 
to ©fiido the pcrfornitiiico of his eontriici by tint siiiijile slafeiiietil Itiiit 
hui iiiiifle a tiiiitake or did not niiileriliimh If tlie owner or roiitrirltir 
the time Im ixecutes the mntriiet eoiidiicti hiiitiielf so m to loful it mm- 
abki man to lieliafo that he uiiderslaiids aiid ioisMtf*i lo iti leriiw, fiiiil t 
contractor or owner exoeutoi and jiirfortits Itii pari liiider Ifial Isdi 
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mithm party can assert that lio did not understand or assent to its terms.* 
Where tlie written draft of a contract is viewed as the consummation of the 
negotiations there is no contract until it is finally signed,® The burden of 
proof is on one aftirming the completion of the contract before the written 
draft tliareof was signed to show that the signing was not necessary to its 
completion.® A statement by fdaintifi in his answer accepting the rate, and 
saying that he would be down the first of the week mui make out a con¬ 
tract, does not prove that he did not suppose that hie letter perfected the 
contnujt/ 

A demand for a sleeping-car berth and a promise to furnish it constitute 
a contract, the mutual obligations and promises being a valid considera¬ 
tion/ Tlie same is true of a verbal application for cars of a railroad agent, 
who replioi “/ill and makes an order for the cars. Such facts 

proven are suflicient to show that the minds of the parties mot and that a 
contract was made/ 

Tlici mistake in executing a contract need not always be mutual in order 
to invididatci it/ 

If there i« a mutual mistake as to the existence of the subject-matter, 
m in the sale of a farm and buildings the latter of which wore burnt, the 
vendor cannot rncover the contract price/ 

92. Manner of Coming to an Understanding—Offer and Acceptance Make 
a Contract.—The maniior and metlnxl of parties reatthing this mutual 
understanding are csseiiiially various, but probably the most commoii way 
of evidencing ii mutual consent to tlm terms of an agreement is by offer 
and accaptancxi; by one party making a statement of the terms by which 
he will abide in tlie slmpe of an offer, and tlien, while he is in that state of 
mind, i. bfifore he has eipressed himself to the contrary or made a revo¬ 
cation of Ilia offer, the other party accepting his tiffer unconditionally, in the 
»m© terms iia made. Than i« tlioro a meeting of the minds, and from the 
moment of tiiiit acmiptance there is a binding contract. Huch an agree¬ 
ment is uiitiillj intrcKtuced by «ome qneationi ns to whcitlier a thing is for 
lalo or to be porformecl; or tlie disposition to contract may be evidenced by 
ft notice or tidvertiscirieiit tliiit a certain sale is to take plac.e or a thing is to 
hi diapiwotl of or tliiit cortiiin work is to be performed, inviting offers, pro- 


* piiiiiifi f. cittiitiim m N. F. m 
^Htimtiwhip Clo, % Bwlft, *itl Atl Itep. 
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* Liiwreiie© a Milwatikcit, L. 8. & W. It 
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m 

* Ptillniftn P. Cl Co. liooth CTox.), m 
B. W. Itep. 719. 
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^ Ftiater v. MacMnnon, L. R. 4 C. P. 
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posals, or tenders. This preliminary is then followed by a certain amount 
of fencing and bantering as to who shall first commit himself to the terms 
of an agreement. If it is a horse to sell, the seller will want the purchaser 
to make him an offer. He wants the highest price he can get for his horse, 
and if he makes an offer it may be accepted, which completes the contract, 
and he may have named a figure lower than he could have obtained bad he 
been a little more prudent. If the seller gets the buyer to make him an 
offer, it is then in his hands to close the bargain and make it a sale or to 
reject it. If the offer be accepted before the buyer revokes his offer, then 
the contract is completed, and the would-be purchaser is bound by the 
agreement. 

This desire to be noncommittal, or to .ieep the privilege of closing th^ 
contract, has given rise to auction sales and of letting work by advertising 
for bids, proposals, or tenders, by which means the owner or proprietor 
retains the right to determine the contract, and contracts are entered into 
in a manner more dignified and businesslike than those attending every-day 
bargaining. 

The subject of offer and acceptance presents many nice questions as to 
wTiat is an offer, what constitutes an acceptance, at what moment the 
acceptance takes effect and the offer becomes irrevocable, and lohat effects 
a revocation of an offer. 

93. What Is an Offer ?—An offer is a proposal to make a promise, and 
in law it is not an offer until it comes to the knowledge of the person to 
whom it is made. The offer must be made in the form of a proposal to 
become binding upon acceptance. An offer in the form of a question, as. 
Will you or would you take or accept $10 a thousand ?” is not an offer at 
all. The offer must be in such terms that if accepted both parties shall be 
bound, that the obligations may be mutual. Had the would-be purchaser 
said, I will give you $10 a thousand,'’^ and the seller signified his assent 
by accepting the offer or by delivering the materials, that would have made 
a valid contract. 

An offer has been called a conditional promise which may be revoked 
at any time before it is accepted. It is not a promise, for it is revocable, 
while a promise is not; but if it is accepted in due course of time, i.e., 
within a reasonable time, and in the precise terms that it was made, it then 
becomes a promise, and the offer and acceptance becomes a promise for a 
promise, which constitutes a contract. 

In bilateral contracts where the offer and consideration are mutual 
promises, the offer becomes a promise only upon the acceptance and per¬ 
formance of the consideration, i. e., the giving of a promise in return for the 
promise offered. It therefore follows in a bilateral contract that if one 
party is bound both are bound, and both must have become bound at the 
same time. In a unilateral contract where the offer is made in considera¬ 
tion of an act or material thing, the offer becomes a promise in consequence 
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o! what ilm contnw^tor dum or givos or sufferij/’ while in a bilateral contract 
the otier Immmm a hioding proinise in conaequence of what the contractor 
aays,” prtintiHoa. Therefore the acceptance in a bilateral contract must 
ammint to a protnia^ or the aiioption of the Unm iiupoBod in the offer as 
the consideration for the obligation assumed by the oilerer, Tlic adoption 
of the terms aiut the promise by the contractor and tlie contimiauce of the 
oiler aiui tlm emuiterproinimi by the one makiitg the oiler arc implied by 
the law* Ilm law implies ilm making of the counter oiler in tlie terms of 
the original oiler when the a«meptaime is imule, and also imposes upon the 
ofltirer ilm presumption that he has remaiiUHi in that state of mind so long 
m hii oiler cimtimies, and that he will accept the counter oiler in the same 
teriiw of his own otler. 

In treating thi^ subjcH’i of ofler and acceptance it seems essential to dis¬ 
tinguish between ilmmi two chinscs of contnuds: those tiiat are one-sided— 
uiitlaierai, ami ihoso in whitdi both sides are bound to perform^ or bilateral 
coiitractfi* 

91 Wli&t Coiiititates im Acceptanoel - -The acceptance diflers from the 
milking of an oilin’ in that it is not always nec.eHHary to communicate it to 
the |»er#ion making Ilm oilier* Tim imm'ptanc,c of an oiler may be expressed 
hy words or Migns* iw liy tlm acU-s tif tlie parties; for example, the delivery 
of ilm materifils or gomls, tm by iimmpting mul using them, or by any overt 
act that indiciif-es in iliii ordinary course of trade or business an acceptance 
of tliti leriiii iilTermb h'or nil practical purposes it may be said tlmt the 
offer ii imcepiiMl iflien the {mrson to whom the offer has been made has 
jierfortimd tliii eciiiditioiifi, i‘, c*, the conshleration stijmlated in the offer. 
Tfii eiiteriitg of iiii order on the books of a firm may constitute the accopt- 
iiime and cnnite a inititriict/ 

III a piihlic offer of ii reward for the apprehension and conviction of the 
pcirpatriitori of iitt ticl, the offer i« accepted hy the discovery and arrest of 
the cntlprit, iirilein, imltied, act was done in ignorance of the reward 
Imfing lieiin ofTerad. If sindi is the miss it is no contract, because the offer 
hiid iiiver kmii coitiiniiiiiciittid to tlie ap|>rtdmnder* If an offer be made in 
coitiidiriitiiiii of tlm perforiiifincii of certain acds the offer does not become 
a proniimi until the pirfcirmiiiiee of the consideration is cmnfiletad, and up 
to tliiit iiiofiioiit tliii offer itiiiy be revoked or destroyed by the death of the 
■oiifi iimkiiig the offer, iiiid the t,iff«^rce (contratdor) be deprived of any pay 
for wlint Im hiid dofin. Utini iiii offer in the terms, *Mf you build me a 
lioiiiff iiminliiig to iboie plnrts iiitd specifications, on its completion I will 
pny yon woiihf, it seems, allow the owner to back out and revoke 

his offer Hi iiti? iiiiiii luffnre liin hmwo was finished, and leave the contractor 
witliciiil aiij rcntodi for his work and iimterials under the terms of their 


*'Ca«cleo Iriiti Wk*. t. Fox (H. J, €. il), ^ Fed. Ilap* 200 [1887]* 
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would-be ttgraemeut* This might tmuie gmii liiirclahiii mid grcwi irtjuitk 
on the contractor; but if it were held that the ciftir liiiimititt ii {iroiiiimi wlici: 
the contractor began the performance of tlie coimiileriilinii, it wniiltl be coi 
trary to the mauifeit inteiition of the piirtiei m iliown by llio t4.iritw of tlmi 
agreeiiuint; and it would impoae hiirdihipi upon the oflerer fiiwtier) w!;ii 
the contractor, m ho miglit at any «tiigo of the work, reftiiii to prtMiee 
further in performing the conaidoration l!ie offer* If ilie ctnitriielc 
ihould dies the offerer (owner) would then be wiilioiit reitieil|. 'fliiii 
troubles aiul Imnlships may be averted by milking ii binding ctintriiiit liefcii 
the work or perftirmiince begins, by giving an offer of ii |iroii$ise to pay, fc 
a promise to perform, i. by an exchange of iitutiiiil proiiiiinw. If tli 
parties neglect this precaution, any hardabips they may iiiifitr sliotild fc 
charged to themselves. 

85. Coatracti Made by Mail or tikfmpb. -It is the aaceplaiice of a 
offer that completes a simple contriict, and ii is the delivery of the instrt 
meut that makes a deed, 'riie offer is stuijmsed to coiitiiiite till the tim© i 
its acceptance, for the offer and acceptance must exist at Ibii siiitiii time, tl 
moment when the contract is created. 11ius when iin offur is mmlti I: 
letter or by telegram, the offer is eoiitiimeii during Itiii iiitie that ttiii kiib 
or message is travelliiig, unless it is recalttid or revoktal, wbtclt rofoimitc 
must be oommunicated to the person to whom ilie offer was iiiade or seiit. 

It ii frequently and popularly italed tbal tlie mailing tif a leliiir < 
aoceptanci complittes the oontract, and it is frecjiienily litdil liy courti ibi 
an offer is accepted from the time the aniwer is depowted in llie |ioil-offl« 
It hw been htdd too that a itlegrtiph mtimittgo coiilaitiiiig an acciiplmiicti < 
an offer delivered on Haturday to the tidegraph coitipaiiy, and rtijuiri 
to lie delivered on Hunday to the offerer, ii wholly coinplotiiti on Saittrda 
and not void because of Sunday laws/ It i« priitty W'tdl iiiltletl iit lit 
wnntrj and in ..Kriglnnd timt m eontrnet ii eoiitplttltttl at llie itiontfiit ll 
litter of aecitptaiu)# is mailed, or the mw»ag© of iiiMiii|it»tiet tlelif#r«ti to ll 
teltgmph company/ 

* lit inch c«iii the hw ImpHci a eon* The work ititwt li^tc p 

imet on llii piirl of thi owner m imy ili« formt^l wiili tlir «wiit*r‘p kutiwlcilp* «i 

f^siiibli viilne of llin ecirtlraetiir*» str* irni. ptivliy, iir by kh froiiC'il ft iiiij 
vtei fiitci ftiaUirlali, If llie owiittr nol Iievc hern liour or ti«i i 

a con tractor or iiufchttfiic to iM^rform cer* eiivrrf mii Im IimI, howri'cr wirriuiiio 
tslii work nr to fumlilt materials, or If. or tM*»r||riai It witty lie it* Pir owner, 
witliotil tiny rei|ttt»l, the ownor »ta«tl»i by * lliiiil », Itigliiiiiiii il»j, IIO M. W. lie 
tnil allowi the roiiiraeior lo do work or ?6i llWib 

ftiriililt ruiiterlaK actinic In |f»e»d fifth, • W«irrii Ibiluii Telrtfrwplt t*i>, e. Wi 

sml til® owner takes |nis*ies«lon of the (Ala I* 4 Ho W4l|lllfiTj. 

RiatiirliCi anti work ant! <fii joys the iMmelll ♦tVefor f, Wotil fit, ¥ |* Ii Am, 
thireob liiii iaw will fiit|ily a eoiiimt?i on *JIS IVrrbr r Huim. II* 1 

hit part m fmy for wieh work ami ma’ W. firp *il#< |ii#l|j| Ailatiw f 

Itriali. Tlioiiii# -p. Walniit I^nd, em., I 11 A A. fill fWWh Ibifiloii e, liiggli 

00., 43 Mo, App. iHi; Hemleraoii IPilte, I IL of k C‘»» Itof %%nmm$n 

€o, t. MeCIrailc U- B lllchanf #. lAiifileiPi on r«iiiriiri« ll 

Stanton, li Weiiii |N. Yd Mi nmmmm iMMgiwlVB mumumf Vmmmm WM* 
mmm W Attier. A Ittg. Etiej. 
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The sountlnoss of this rule has been qtiestioned by good authority, who 
argue that the accoptancie must be communicated to the original offerer to 
complete the contract, and this seems to bo the Massachusetts rule/ The 
latter rule seems to be sustained by the decisions to the effect that if a letter 
or mesaago of revocation is received by the offerer before or at the same 
time Ihj roccivea the letter of acceptance the revocation will render the 
aceejdanc.e inoperative, even though the letter was mailed before the revo¬ 
cation was sent. If the letter of acceptance bo followed by another letter, 
not rcvokiiig hut modifying the acceptance, and the two are delivered at 
the same moment, the later letter will take effect, no matter which letter 
hapiKins to be openetl Urst.’* ^I'he cases cited would seem to hold that a 
contract is liot consummated at the moment thejetter or message of accept¬ 
ance is sent if the contractor can get his revocation to the offerer before or 
by the time the accuqd.ance is delivered. 

l^roof that a Ic'tter was duly stamped and addressed and mailed i^prima 
facie evidence that the person to whom it was sent received it * if it appears 
that he then residcul in the town to which the letter was addressed,* and the 
delivery of a letter to a mail-carrier is equivalent to depositing it in the post- 
office/ 

96, Aceeptanca Must ba TTueouditional and in the Same Terms as the 
Offer,™''rhe attueptance must be absolute, positive, and unconditional. An 
offer can be nccepte<l only in the terms in which it is made, and if the 
aceeptanea rnodilies the offer in any particular it is not an acceptance that 
will create a ccuitract, hut is a counter-offer. Therefore where a quantity 
of tin mm offered at a certain price, and the reply was: '' We accept your 
offer if full-weight plates,"' it was held that the acceptance was conditional 
and did not constitute a contract.* A letter reading/^ I am prepared to 
make the arrangaments witli you on the terms you name/^ in answer to a 
letter of proposal, does not constitute an unconditional acceptance.^ 

If the ter mi of the offer are not restated in the acceptance, the parties 
will be bound by the terms of the offer. Thus where a railroad offered to 
carry logs at a certain rate, the shipper to chain the logs if necessary for 
iafeiy, which riiki wm accepted, it wm held that by accepting the rate 
without quiiliflcatimi theslupper accepted all the conditions specified by the 
railroad cc>inj)anj.*‘ 

An offer mmi \m aimepted just m it was made, and without modification 
or quiilificmtion. A qualified aacaiptanee of an offer, i. a., an acceptance in 
terms that differ from those in which the offer was made, becomes a new 


* Btiwifimry of CoeiractR 

® Hiiiioatiff Ilf C-'iitiimctH 

^ MrFarliiiiit r. IJ. B, Mui. kimH, Amn, 
(Mo Hup,\ B, W. Hrfi. 4illb Youag r. 
Clii|i|i (111 Sail h tm N, E Hop. m% 
•^Ciooiiwiti f, !*iOvlf|iiiii Hav. Life A^ur. 
ihmiih m N. W. Hup. IS7. 


® r. Lnaelltt, 101 Fa, 507 flRBS], 

^kirwia n. Bynta (Com. PI), 29 N. Y. 
Sapp. 2B7; 27 ft. Y. Hupp. 14B, ajtrmed. 

^ Havens r. American Fire Ins. Co. (Ind. 
Apis), tm N. E. Hep. 40. 

** Lawrcnicfi Milwaukee, etc., B. Co. 
(WU.). 54 N. W. Bep. 797. 
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offer, wliirh the ttrigiiiiil taTt»rer iiiiiy iitnl tliii:^ riifii|i!i*it» tlw tmiime 

The iw.'fejiiiiiiee to the iHUiiiiioiiiH ri|irrMi4ini nr in i}j 

oiler ill rej4ptiot l« time, j4iiet% iiuiiitier, iiiiil m mliirli ti k gifo 

or iimtiti* 

The iitHnijitiiiieiniUii^t he mmie or imiihHl wiiliiii ilie tiirie mifiieii in ili 
offer, iiiid if uu time Im iiiyiir4, ii reiiHumihie fimr, ii ^iilrr vii 

dejieiiil li|»oii the r 11*00111141lUieo,^ iiioi ih m *if f i,*? ||p, 

If die oiler rr«|liirei4 the iiivii|iljitiee to he wml In 4 p^it^ohlir |»Lo’ % n kui 
of iiiWjrtiiitoe wont to iiiiothrr jiloee ivill ipii or* 4ir 4 eunfi.e-t/ lo nili 

coittiiiiiiiigiiret|tiei4|.. ttuusiiwer hy te!ogrii|»l4 *• 11-4 hi *• nH/\in4 AdUii\* iln, 

lUiloiii ttii* iiiwwof w reetnviHl hy 11 eerliiiii 4.41 “ renraolf’^ iio/* ili 

i^ctipiiiiiee isiiii4t he roeeiveil In" irtegfiiiii toi or hrlnre di^ihiir n.ijiirsi/ 

If llltl riffer W neither I4e4r|i|e4 lior rejnefinf, hiil i4 oini liniiii* i 
turn, ii iiiiioii!iii4 to n eoii.;HiriHiive rejeeiiun *4 *ii” hi ,. 4 ^ 4 Mtfrr,* If f}| 
lir«t iiffwr i.f* iifterwi4r*|j4 iove|iiet|, it 4oe# loO ri*%4fr a * t, hui h tiitly 

new eoiiiiter^ifler whieli iimy 1*0 ne-eenieil or ivjrei.. | i !u.:u.4i ftfeier 
il Wlittl Effteli 1 l®¥O0ii!ioii of m Offer lo nihn mu iir vimmmu 

futinl III llitMifleivin iiiol it eiin lie rinolir4 t#iili m !if«* um.- jiuinni'f, i 
iitfij he witiiflriiwii nl iiny lime hofore it h |, lu.t ‘,1,11,4^1111 

IlliSiii lie lirotigiit III the kiiottdedge of the |#iiri5 to mhoin 5- 4%?! in^nlr,* 

It in fini t4l he niljljlOiteii llnil the tillrree t-.m Iruie * * t, !♦ <*| srOiVl 
hiiiiiolf iiml lliiw ii¥oi«l it revorittion of fin offer, 4 h r.f 1 »'/1i4riiiimgll 
offer, |irii|ierly tlireet.e4, with a return ilirrrMf*, I I tn iniie 1 

reaeli tlie jier^toit to whom the offer wiw iirele h.’^ U itn *4 4rre]*!siiii 

Wim llllliletl, will hi^ liolil to huve Inmt rereii«-4 th lie- 4h-5« nenif *loisg jinw 
to the nofitritryd 

III till* iwe «f itti offer tho offerer eonifHl *4 im4 m n lU'ill it hiti 

Of refoke it, tnif ime»« iieeejile4 the jiroitiNe h m.i m 4 t m offf'f#-r Iiih ji.irti 
with lii*« miilrol of ftiii offer iiii*l it in irrevomihht, U «• 44 iloit h** re'iuiiwli 
0nly by tli»^ llllltlliil eotinetil »li*i ngfeeiiieiit wf liHfh 1, r,. hr liiiiifli 

cimtmei flint they mill nol, eiiforee their rinlii^/ 

A mere «4iiitige of tnimi on the jmri *4 the «i}| n e th**4r«iy i 

nffer. it wime jilivnienl tiei mn hi« j»nft to ttiul ^ dir lonimg of tl 

offer, fiiiil the jthyniewl »et. iintit he hr«iii|flit to flit- ige nf tiie |^f fHim 

wlimii the offer ww An offer l*i nell m ht fm. 


I furrier r. Hittrrr, l» N, W, ltr|i, » 

finmi 

* r ifrtt^iiiw. 4 m*i |mioi 

^ f, |tiowti|fi% i?|il %tm» ITU 


fl«||, II 

Mt1». ttWl 


ufiii? r. Hirer ii H. M. 
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ing them to some one else.' The offer continues and may be accepted at any 
time before it is revoked and its revocation is brought to the knowledge of 
the offeree. Tiio ofToree and the purchaser of the materials cannot both 
actiuire title to the nniterials, but as against the seller they can both 
ac'quire the right to the goods, together with the alternative right to dam¬ 
ages, vvhic.h is all that a contract secures to the contractor in any case.^ In 
the case of a specific chattel whore the title passes immediately upon the 
aciioptance of the oiler doubtless the person who first completes his contract 
with the seller will get title to the goods, and may retain possession of 
tliem; but when the otter is to sell real property or unspecified personal 
property it may be doubted whether a subsequent sale of the property, 
whether execnited or exoeaitory, would have any effect upon the contract 
created by accepting tlie off(*r.’' 

It is often held thait a detinito proposal to do work according to plans 
and specificatiouH plus an unqualilied ac(aq)Uinco by a city together consti¬ 
tute a coTitrjict, and the plans and Hpeeideations become a part of it.® But 
tluu’e are other dt‘ciaions to the effect that the aoce|)tanco of a legally made 
hid for a proposed building does not in itself constitute a contract, but that 
the bidder is entitled to a contract in accordance with the terms of his 
proposal.'* * 

ffffie distiiuition is a nic.e otic, to say the least, and it is doubtful if it is 
worth maki!ig» as the contractor’s rights and claims are substantially the 
same in cither case. If no new terms are contemplated and the acceptance 
is nnqualili(‘d, there is no doubt a binding contract. If from the circum¬ 
stances there is an evident intention to enter into an agreement, and the 
preparation of tlie written contract was poati)onod as a matter of conven¬ 
ience and for the purpose of expressing in more formal language the agree¬ 
ment already arrived at, the contract will bo considered as completed when 
accepted, and must he performed according to the terms of the proposal.'^ An 
intimation in the written acceptance of a proposal tliat a contract will be 
afterwards prepared, does not prevent the contract from taking effect. 

Cara almnld he taken tiot to accept bids absolutely, hut only on condition 
that the builder sign the contract and specifications in their proscribed 
forms, finding setmritiea and executing the required borulB, etc. If the 
accei)tance ho made subject to the execution of a contract to he pre¬ 
pared,” or ‘"subject to the preparation and approval of a formal contract,”" 
or “subject to the conditions and regulations of a contract to be substituted 
for tliis memorandum,” tln^ contract will not take effect until it luis been 


^ Query: If the offeree had been apprised 
of tha Kale hy the purchaser would it re¬ 
voke the offf*r. 

^ Lamrdc*ir« Bnmmary of Contracts 1091. 
^I)enion fj. ('iry of A., S4 Kan. 488 
[1885]; Wiles t?. IIoks (Ind.), 16 N. E. Hep. 
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•^Hughes t). Clyde, 41 OhioSt 889. 

Lenvin fj. Bmss, L. li 8 Q. B. 1). 667; 
Lawrence a. M, L. B. & W. K. Co., 54 N. 
W. Hep. 797. 

« Wirm Bull. L. R. 7 Ch. Div. 29. 


Lowest Bidder. Secs. 182-8, infra. 



90 MMOmEEEim AND AECmTEGTUMAL jmmPEUDEmm, 97 


formally oiocutetL* In each ci^e the evident iiiteiiiiou of the |iariit^a wil 
hold in detornuning whether the contract wan compkiied, or whether it mu 
intended to co!n{dete it on aoine later occiwioiu 

An offer which ia to continue or remain open ftjr a time named in onij 
an exi'ircHsion tff tire intention of the partien, ami Ikes the length of time ii 
shall coniinucy provided it be not revoked in the immntime, Ikimake «iicl: 
II slipuliition binding it must bemippertetl by a consideration or beexpresseci 
in a sealed instrument Even then tint <»f!er may be revoked, which act on 
t!ie part of the offerer wouhl give to the cither party a right to diimiigea foi 
the lireimh of hia contract to keep the offer open. A court would not eiiforci 
the execution or completion of the coiitriiet* 

If a dealer agrees with a eon tractor in conaidariitioii of 11 tliiit the 
contractor shall have the refusal of certain iimteriiils ftir one month foi 
IfiOiKI, the law supposes the dealer to offer tlie iiiatiirifils to the eontriictoi 
for and to sti{mlate that the offer slnill continue for one month. If 

the C!Otitriictor revoke the offer, tluni he hncomeii liable for the cliimiigos the 
contractor illffera in consequence, which would probably lai the difftirence 
IwitwiHiii the price iigreed upon and the price at wliii!li the coiitriictor could 
hafi hoiighi/* 




CHAPTER V. 


• LAW OF CONTRACTS. GENERAL STATUTES LIMITING THE LAW 

OF CONTRACTS. 

STATUTE OF FKAUJDS. 

98. Proof of Terms of Contracts.—Prom what has preceded the reader has 
no doubt oftoii wondered how certain things were to be proved. The exist- 
ance of certain facts and the proof of them are two quite different things. 
The facts attending every contract must be viewed in the light shed by the 
evidence offered as seen by the jury. The facts ascertained, it is the 
province of the court to determine what laws are applicable and what rights 
belong to the parties. The most inexperienced will appreciate how difficult 
it must be to prove the terms of contracts by the parol evidence of the 
parties or by that of witnesses. The fallibility of menu's memories and the 
frequent change of residence increase the difficulties as the time increases. 

To prevent frauds and perjuries statute laws have been passed which 
require that important contracts be attended by certain ceremonies and 
overt acts by which they may be proved in courts, and on account of the 
loss of evidence after the lapse of time statutes have been passed limiting 
the liability of parties to certain periods or lengths of time. That the public 
may have notice of certain contracts and obligations, especially those per¬ 
taining to transfers of land and to important construction work some states 
require that they shall be made the subject of public record. In some 
states it is required that all contracts and specifications for construction of 
buildings and works shall be recorded with the registry clerk of the district. 

99. Statute of Frauds.—In nearly all the states, in Canada, and England 
there are statutes requiring certain contracts to be in writing which are 
known as the Statute of Frauds. The statute arose from the necessity of 
having contracts in writing to prevent frauds and perjuries in proving the 
the contract; hence its name. These statutes usually provide that contracts 
in which the consideration is more than £10 (or $40 or $50) cannot be 
enforced in courts of law if they are not in writing, or there has not been 
a part payment or a part delivery; and contracts for an interest inlands, 
or that cannot be performed within one year, or to pay the debt of another, 
are voidable if not in writing. The reasons and circumstances requiring 
the passage of such a statute law exist in construction contracts, and every 
prudent man will require a written contract for construction work. 

When the statute nrc^ides that certain contracts should be in writing, it 
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is im{M!nifcif« that tlu^y shuuUI bt^ t^llltll^ !f n ri'iiiinii’l ig uui jj, 
writing it am furiiif^h tin gratiinl tif mii«*n i«r hmi^ *4 In riili|.|* jinfij 

but tht'j must Htiwid iw tlmugh iit» r\j»{W4 rpniriiri liiul hmm Xlii 

immm mnluring 44nrviws may iMiiiiily r»H*nv*»r ii mrruiij Iml 

not upmi thu nipruss tniutnirt/ If iii’utiiniri m !« Ii^ m wriiing 

all niiiinriid variiiihma nf sitrli tHtniniH hv in wninm* 

Tha gimtiral rt*«|iuramai 4 t ?4 t»f itn« tliffin^ni uri’ tin* iiiiiiip ftif ifn 

dillarimt but lhar«» urn slight dilb’rriH’ini wliii-fi ii in iffi|i«i',Hilt||i t* 

trcmt hara, Thu inlviruof a Itii'al iiilorn«n''^ hIuhiIiI \h^ MUiglii fur iliiMiiirr. 
pratiilbit lUitl iijijilit’iilitiu <»f tliu siuiuir t»f itiu linwiivi^r 

sumu gitfiitriil stutaiiiimls tuny bti mialu iiUil myim In* giiini iilurli nil! illii^irnii 
the wcirkiugtif thu sliUnlus. 

100, Statute ef Fraudi. Ceiilmels far llit Siili of Miittri'iiH 

and Merdiaudiie. ■■•Tlta m riuoird m mmh nil ilu^ « 4 f ihi 

IJiiitm has iiiiuutitiii vary siiiiilnr f** lli** fMlbni’iug , ,\m riUiiriiai f««r flu 

iahi of gcitids, miiras* and iiiarrliamirHi? fur ilir »*f j|:iii m Xmi- tlafiaj 

to in lUiilij nr iiuir**. shall Im guud ur I'ahd iiiilr'r« lint |iiiri’!iitii«u 

iMMinpts ami riwihvos piirt $4 tlw giaals hu ur m ntriiitil 

to bimi tho liiirgniii t»r in piin piij-mimt ; i*r ^*> 1111 ^ huIp *,ir tmmm^ 

ramlum in wrilitig uf tba lutrgaifi ma*la utpl .mgnrd bv ihp |»iirif 1*1 In 
chiirgiiil Ihttriiby, cir by stifiia jiarsmi tht»raiit- 4 iu In imn bmftilly iiiiibnriinailP' 

Tliii ieciiimi cif Ilia sfatuia hiis bam liidil lu nil nf si 41 iii| 

gumli, Hi at iiiintb»si, itinl t*» Ip aiary iiiiiiiiirr uf jiriviiia || 

applicii In nniitrimtii ftir mculiiingis biirlar* nmi it* avraiilpry 11.11 m'i 41 iw am- 
euUicI but 11 mmlnml It* giva 11 idiiitlal iiiprigaup nr ii nnitriiai tt 

Imenmii 11 fiiirtiiar in tha iiiila luis tiaaii In^bt 11*4 milbiii tha ffiniiila/ 

101, Ooutrael for Ooiii to bt Maaufieliirti..-■ If iha siilijart iiiiiiiar d 
giKali enfitriifilail fur nr imbl liiw tm a.^itaaiira niitl i« in Ini iiinniifiiaiiirifti 
then tliti law fiiriitfi In flifarant siutai, l^rnna Imlil ibni ^nrli n ruiiirnai h 
witliin t!is iliitiilts am! nlliar alatai Indd it n m*m4f a ttnilniai fur wtiri 
ami liibnr, Tlia hit tar ilnatrina i« nftait aiillwl tliu %*m- Vt:#rk rtila ; Iml 

ii a tariiknay In gat away frntti it» avan in lln* Xitiia uf Kpw ¥«r|» If i 
oniiiraitt l>ti fur iJiasala nf m arlkla wtiiali minirr# tba prtHmmI fikili ni 
ttleittinri of l!m iallar, il ii a rnntraai fur wurh iitul hita»r ; 1}^^ taul fre- 
qililltlf afifiliiifl lifting whalhar iha .sidlar liiiiiwlf lu inaiiiifa* tt^ra tliaiti 
nr tn firfiatira iniiw jiiirlbniliif |i«ir4iifn nr whullmr n ibdivm *4 In iitij 
ona will natisfv lliaannlfiiat If tfinliiUar, lliPii il 'm n rutilr^u-f fm t} r 
gontli* Clfliar t*mm iiiiiica tha tr-^f mia «»f nud |#ifr|i*4%-, ii*44iiaf thai 

if til© iirtkla iiiitiiiifiiatiira*! U In ha nf sjaubal nr iirN'44i«i aial inil 

s.C^fiiplitdt W fim, 11 : Pn |4| lit 

IS: CXiliftii i, fWi*J. 91 N W„ ? ft 1 If 4 Tl. Until 

ill. r t%k m 

» ». Oi!»fii«CMftir,b li F«a, l«|i. ♦*! ,%inpr %% Ibirf f,4W tnl 
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suitable for general trader, than it is not within the statute,* Therefore a 
contract to furninh a monument for a certain amount, to be erected by a 
state on a !)attlidiehh was held not a contract for sale of goods, within the 
statute of frauds, though the contractors were not bound to bestow their 
personal skill and labtu* tluu'eon.® An agreement to take down a building 
and reerect it on another lot was hold not a sale of goods, but an agreement 
for labor and to improve real (‘state.® A verbal contract to furnish ma¬ 
terial, atui, after performing labor tliereon, to attach it to the realty, as a 
part of a building in the (Knirse of coustructioii, is not a sale of goods or 
chattels, and is not within the statute.* ^ 

I'here is a safe road to travel in all such cases, and that is the surest 
though it be the longest. Adopt a steadfast rule of committing the terms 
of every contract to paper, and avoid the (juestion and litigation consequent 
to a failure to adhere to the rule. 'I'he object of this book is not to 
gc^t its readers out of trouble, but if possible to teatdi them to avoid trouble 
and litigation. 

In the United Htates the statute is held to apply not only to personal 
chattels and ordinary gootls, wares, merediandise, and materials, but also to 
stocks of corporations, luink and promissory notes, book accounts, and bond- 
scrip, but not, it seems, to an interest in a patent right.® 

The burden of proving tliat the price ex(‘,eeds the sum natuod in the 
statute rests upon tlie party setting up the statute in his defense, and 
where tmmy articles m dilTereut mattuduls are l)ought at the same trans¬ 
action the aggregate pri(m of the wiiole is the price to be considerod.® 

102. WhnX is a Sufficient Memoraadum of a Sale.—The note or memo¬ 
randum mml not he an agreenuuit or ccmtriujt, hut it must contain the 
eiisential terms of the contract. It must sht^w who are the parties, what 
was the subject-miitier of the eontnmt, the cjuantity, priem, and any special 
terms agriiecl upon. The memoranda may he contained in several papers, 
aa in tlm ordinary excliauge of letters in mrrespotulence. A written offer 
or jiropoHitl ia sufficient if accepted. A hill of parcels, a receipt for money, 
a vote of II private i>r munitdpal corpe^ration duly entered on its books,^ or a 
ieritis of lett^erii or of telegrams put together, may make the necessary 
luumorantlum. Wliere connection is to he cmtahlished between separate 
papers they must contain references to one another or he physically joined 
together, Uiirol evidence should not l>e necessary to establish their connec- 

^ Ilfitwfi k H. Cki, Wuwtier iMItm.), 07 Keev* Law SSO: Leo r. Griffin. 1 B. ife 8. 
H. W. liifti. nm. 2?‘i; Glny IIL & N. 711 

« Ftimyiu Miinu c¥t4 B4 All. Hep, ^GrliCiby (Ky.), 21 B. W. Rep. 

4«l. . ST: H Amor. & Eng. Bney. Law 710. 

9. Wlh-y (¥l.). SB All. Rep. 771. *H Amor. & Eng. Ency. Law 710. 

^ Brown ii II. ii. Wufiib^r (Mliiii ). 07 N. ’H Arnor. & Eng, Bncy. Law 712; Cam- 

W. Rap, W7; lO’iJ I» 20 Amur. A Eng. don L Wks. v. Fox, m Fad. Rap. 200 

flHSTl. 
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tion with tlia contract. If all the jiii|icrii lie llipj iititHi ii«i refer to 

one another, but all must refer to the inmlmH. Piiml iniij b© 

iutrotluced to ideiitifj the hut tmi tu vtmtwvi flioiii. 

The luetuorauchtm may ho priuteih miide in peiieil «jr ulaiiijipr!; it uttid 
not be delivered to the oppiwite party, nor tnwl it be jiiililiiitiwL It ig 
sutlicueut tluit a written moitmranduiii wait tmuh mgiml liy ttui imrty 
to be chiirgtitL If loat ita contents miiy Im jirovcil like IIioup «f mij 
writing** 

lok Contmeti to b« Parfonoftod witliia Oa® Year. ftltiiiite iwimily 
provides that no action sliiill bo hroiiglit iijioii aiij iigrooiiioiil niinlo, which 
by it« terms m not to l>o or mnntfi porfortiiotl Within titio ywir from tlio 
date of the itiiikiiig tluiroof unlosa tho iigrooftioiii, or ^iniio iiiiflicioiit iiiiiiio- 
ramlum of it, he in writing lunl duly aigmuL 

III cionstriiing this net the courts liiivn Itidd tliiit if the iiiiiitmcfc ciiii by 
any posiibilitj ho jiiirformtHl or coiii|iIotiHi ivitliin n your iiccnriiiiig to tlit 
inkitii of the parties, then it in nut within ilie uliitiile iiiitl in iml rr^rjiiirtid 
to be in writing, Thu mere mcpectalion or aitji|»twiit4oii of llie piirtiiii iw to 
when tliii coittrimt will bo coiinilcied does not tlett^riiiiiie itte iiiteiil, Iltiw- 
over iiiillkiily or imposiibto it may appear tliiit tint ctinlrucl will not tie per** 
formcid, if it he ptmuihk to perform it (nut l4irifiiiinte tl), it is iitil wiltiiii Hit 
statuti. Whim tlm perforiiiiince within ii yeiir in iiiijwtsuilile ii intiit tai in 
writing or therii must ho a written ifieiitoriiiitliifii/ Agrreiiieiiti tii do an 
act mort thtiii ii yiiar htinee; to eontiiitie to dii tin net or servictt m to refmiti 
from doing it for ii frenter periml thnii ciiie y«ir; to liiltt ii leiisii for iiior® 
than oiwi year or for n year, the wirite to latgiii iil iiiiiip fiilitrit t-iiierf© 
or cifiiploy for niorii than ii year tir for ii yenr, llte to iiegiii iil iciitit 

lakir tiny; iiiitl nil coiilraeta in which it m eviilorit Itiiit citiiiicit tie {ler- 
formed sectirflitig to ilui express intent of tliti iiiirtici willilti a yeiir, are 
Within the utiifute. An oral iigremiioiit to iniilii iiittitiiil in a ctm- 

tract which by iin tariiti is to contitiuo iiiiiwm yeiirs w witliiii llwi siiiltilt, 
and cmniioi bn eiiforced;* but it iiilgltl liti fitlitirwwii if this cciiitricl wtr® 
eomplckdy performed by tlie delikir,^ 

Tliii followiiig iiwtiineeii will serial to alitiw whiit agrreiiifttitj arc imt 
wiiliin the sliiitiim »nd» if npt anhjeal to itio rest riel itni *if other nrrlimw of 
theatatutii, need not bn in writings A terliiil ruiilwct to ctnistrini it roitil 
nr limwii within a year mid twenty dnya frttiii llioiltifi* iliereof wip lichi iitliil, 
a« it miijfii h coiiipleteil within the year/ Hip wiie Iifp Wii lichl of mi 
agrtioincitt dated Jitim 5, for Hie ercclluii of ii slrncliirif to be pitl itp 

*8 Aitier. 4%Ettg. Kiiry. CH«h4. it M, W. Itev T4S mmi 

* Warren Vm, f. Iliilliroiik, IIH N. Y, 

WS, li Atiicr. llepii. W; r. Irfiii &♦. Mmwmtm Cl, On* 

Bantti, i Hill VM; .lllwa a* *li (il f* A,I F«i Ilep, 

Wl%m7i Ihiyir a. m Maiw. W ' < Wisitlirrftirii* li €m. m 

08 Anier* iSu. Wl, tmd 8 Atwr* # (Tesi.i fig., W, Htfti, 4il, 

Bog. Emy. Law lkrl«* t. Hharlow Pmicii, 41 Citifii Si t4itl»41t 
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part during tlm season of 188a and part during the season of 1884; * and of 
an agreement to work a quarry and to divide the profits, no time being 
specified.* 

If the proiniBe depend upon the happening of an event which may 
not happen within a long time, but which /im happened within a year, 
the agriHunent is good amd will sustain an aictiom* A verbal contract to 
deliver ties, timber, etc., on the lino of a railroad, to bo inspected once a 
month, and, if received, to bo paid for at current prices, the contract to 
continue until the CAmtnmtor is notified to stop, is not within the statute;' 
and so also of an agrcHiment to cuntiinm to supply materials as long as 
wantcnl/ An oral agreement between a father and a son by which the son 
is to support his parenti during their lives is not within the statute, as it 
may bo performed within a year;* but a verbal agreement wlmroby a rail¬ 
road company umlnrtakoi to lay a switch for the use of a sawmill-owner, 
and to maintain it a» long m he should need it, wm held within the stat¬ 
ute wlien it was eipocttid and understood that he would need it for many 
years,* 

When it m expressly agreed that a contract is to bo performed witbin 
oiu,i year, oxteiwimi from the date of cotnpletion from time to time by parol 
for periods loiii than one year will not be efloctcHl by the statute of frauds.* 

104. Coalmott Extouted or Completed by Contractor.—lC the contract 
is exiicuUid by mm party it tltws not come within the statute of frauds. 
Tlmreforti a oontrimt to build a house for $2400; ■■ $500 when the house is 
begun, 1500 when the house is finished, and the residue in five yearly pay¬ 
ments, with iiitciroit piiyablci semi-annually* was hedd not witliin the statute, 
th® contract having heiitg wholly performed by the camtractor witjnn a year. 
The contract liiid been reduced to writing, but never signed.* While this 
cmia'iiiay rcipresmii tlm general law, there are many cases to the contrary in 
Miwsaeliiiiette,** Mow York, Vermont, and otlmr states. If, however, the 
contract liM btinn fully performed and accepted by one party to the enrich- 
m©iit of the other party, such cases may he supported on th© ground that a 
contract m impliod by law to pay for tlm same, and the contract is good 
evideiico of the viilim of tlm performance or work done. 

105, Contracti for Bmployment Not to he Completed within a Year.— 
Instarmtsi within the itiitiite which are moat likely to occur in th© experi- 


FUnifitofiP 15 Wciiti CH 

Fain t. Tiirimr*ii CKy.), 29 B. W. 

* p, Bliaririw Cl>ak). i7 If. W. It<'p. 

749 nmi 

•TrifU t, Iliki (Wlid, » H. W. Hep. 

517 

*8 Aimer. Eiif Eriry. I#aw 5§fl. 

^ Walker e. Enllrwitl (!n, (B. 0.), I B. E. 
lefi a«5flW7J, 

* Witiker f 98 if. 8. 4i4 

* Carr lIcClarlliy tMteh.), W H. W. 


lien. 34! fllW]; 8 Amet. & Eng. Bacy. 
Law 891. 

’ Warner d. Texas A P. Ry. Oo., 17 Bup. 
Ot, Itef). 147. 

* Dntmvan •r. Richmond (Mich.), 28 
N. W. Ren. 518; 8 Amer. & Bag. Ency. 
I^iw 888. 

«. O^Brien, 14 AtL Rep. 857 
[ItWHl t IWnei V, Thompson, 19 N. Y. 
Bun. ii4, 

Amer, ^ Eng. Ency. Law 692. 
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ence of ovory onginaor or architoct are vorlml oonfcraoiH f<ir aiopltiyiiiimt liy 
tho year, whioli are usually tnatioaouio time before iliti servit*e begins, »Sut‘h 
a contract, unless in writing, will not htiUl, and the einjdoyee may get 
Ids discharge any day and find himself witlnnit reilressd If the <am- 
tract of employment ns set forth in Ids written inemoramium is incom¬ 
plete, tlum the contract may fail. If, litiwever, flu* st^rvice \m by the 
year and has coiitinuod for one year, and as to the iieii yimr riotliing 
has ijceii said, a new implital contract may arise at the emi tif the first 
year's service, which tlie law will enforce thongli not in %vritiiig, The 
new (jontnu^t implied by the law is a hiring from ytiir to year, per¬ 
formed within a year, and therefore good,® A verbal agreement for a 
future term to begin at once and not exceeding one year ii not within 
the statute.® 

A contract for one year, to ccnmnence whim the employee secures releiiiti 
from prcient emjdoymtmi, %vaH held lud within tlie siaiute, wlicn it wiii 
possible to secure the release on the date of contract, though in fact tli© 
release was not Siumred till later/ A verbal t*ontriud* ft»r steiitly and per¬ 
manent employment is imt vohl or withiii tlmsiatute.iw it may lie iii an eiul 
any time upon the tleath <if the employee/ If the tioniriici by ils terms con¬ 
tains an Ojition allowing either party to terminiit.e it witldii a year, it is not 
within tlia statute and need not be in writing/If no definite lime bti 
agreed upon m to wlnin the service shall terminate «ir how long it shall 
eontinue, it need not be in writing, but it were butter to bti in writing 
always/ 

(Jontracts not to be performed within a year muni lie iigned by both 
parties. If not signed/ part performance will not tiike ii out of the ciptirii- 
tion of the statute in an action at law/ although it ban been held a grciniiti 
for relief in oeputy/*' 


* MllfUi r. Illo Cirimdin cm., li (Tex,), 
87 B, W, liep, laH;- MiHwly r. Jomm (Tex.), 
i7 B W. Il7lt 

«Bmeii iMiidrK S-H 1C. W. Him, 

488; C]iil!lii % lloUiliiiitUi^y, 7 W, H. H7. 
Ltslaiidis Aldrich (Lit.), 11 Bo Hep. 

« Ariter, A Kmc. Kaev, f#iiw 14 Amer. 
A Eiig Iliicy. L iw Ikil Biover. Ul 
N. Y, Btiiifi. 781; lleriiiiiii a Lltlh-fkld 
((Jftl.'l. 4‘J I>«e.. liffi, 44B. 

* H Ami’f, A iftn. Efie’r Lfiw W; Whit^ 
fag# Clhlf’fi iMtrii IH N, W Ib.p- aiO: 
Ifeyaiir #. Dr-w (C’lif |i| Ihw, ||<.p im 
mmt mt0; Wnnl p. Miiltiew* CCwkl). 14 Piie. 
Iti*|K ftt'M: Blinrkcv w McDcrmofli |Mo.), 4 
B W,^ Hrp. |.fi7' Friittkiia Htiritf <*o 
Taylor (ICfiiii/l Ifi Puc. Him 

**Baitliitiirc Ii 1 * 0 . #. Oiilfalittri cMiL). 118 
All Hei». 4111). 

* Pitia. 0 i>. If Dolan (IncL App.V N 
1 . Hip. llarriagloa Imiiia* (i Ci 

'* Bm mi$0 S 


Hy, (!o, I M'o, App, 188, **fti .» monthly 
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lie (Neb. I. lai N. W„ Hefi. fCIfl, **iii long a* 
Ihe works lire kept riiiiiiiiii ** 

^ lllake p Volclil iH. Y. A p,k III N. 
B Hep, I iftil ftmim Doyle e, 

Dix*»tt, §7 iiiiil Dotemii t*. 

tVilllii, I II lA K. Bl; iffjilM Aiiier A Ktof. 
Kiicf. Icim* IW'l 

^ ia,gtiii p Cliietf fOtini Of A N Y. 
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N, W., Hep, 078, 
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^ Wrdke p. Fletiiitig Utiil. )* 3 W. K. Hep, 
mni Ilwiry t. Welii'(Ark,i, II E W. Hep. 
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106. Contracts for an Interest in Lands.—llio statutes usually require 
that liiij ftiiifnisi. fur Hie sale nr traiisfur of lands, tenements, or liorodita- 
merits, or any interest in or eoneernini^ them, shail be in writing, or that a 
siiOleieiit meiiioniiidiuii shall he made in writing. 

11us seel ion hits been held to apply to private salca, auction sales by 
admiiiistniftsrs, t‘xeeiitiirs, trustees, eommissioiierH, and public officers, 
eieept jiidieial sales, and to exchanges of land. The statute applies to 
tn’t»ry iigreetiieni in reganl in the title of IiuuIh, fur the sale of equitable 
tiite ii^ tt^ell IIS the legal title, and ill short to every agreement by wliich an 
interest in liitul is nmditleil, inereasetl, or iliminislmd, oven to agreements 
ftir the possession Ilf lainis;* Ui agreements in regard to the use of a party 
wallH for lint of Indc'ks t»f a ruined house still standing on the land/ or 
to prepare the jihttis of a building anti in superintend the construction 
thereof, in eonsiibwiiiion of the conveyance of a certain lot.'* 

Wlietlier a mile of gr«»wing timher or t*ropH is an interest in lands is held 
i!i fere 11 fly in ililTertuit states. It U usually determined by the evident 
intenlion of the parlies, if tliat <*iiu lie gathered from the evidence, v^diother 
the mile m a siib^ of elinttels mmle by cutting the growing timber or crops^ 
or whetlier the btiyer is to tb»rive any henetit from the lands. In 
sliitcii it* nitiHi be in writing if it is a natural growth, L r., not requiring 
ciiliivaliiiii as tiiiiber; wldle if it is for a crop that has been planted and 
ciiltiviited like growing grain, potatoes, ami root crops, then an oral com 
tract will wifllce,* A good gmmral rule is that the agreement does not fall 
witliifi the utatiite iiiiiess some interest in lamis in the nature of a title, 
cnforcciilib? cither in ii court of law or er|utty, In sought to be obtained, 
created, or iraiisfcrrcd to the party furnishing the consideration/ There- 
forti iiiiiirovitiiicfils iijioii liimls, distinct from the title or possession, are not 
iticli iiti interest in llie liiiid iia to bring agreements therefor within the 
itiitiite.. A parol iiroiiiise to pay for work or labor upon land, whether 
iilreiidy dime nr to In* tlone, liiw never been held to be within the statute/ 
An iigrecfiicnt to pay one«half the cist of a fiarty wall located half on 
tliii linid of two riiieririiiimta tiwneri waa held not witliin the statute of 
friiiidu/ 

Agreciiieiitii rcliiliiig solely to the iiic to bn made of lands are valid if 
not ill writing. Htrcfi is an agreefneiit not to use a building for a certain 
piirfiom*, to kiaqi ti|» a fimee, to remove a fence, or to use lands for the 
of bricks from clay found in it. l!ie title of tlio property in the 
fifty iifid tt*«:irid to reitifiiii in tint tiwner until paid ftir. An agreement not to 


* R A flier. Eiur Kticv, fciw Ofl-i 7, 

t Itirti f.„ |Cril|.«rf^ t»4 4lll 

* II 7 III ‘ISO 

mnim B hnm\ & Fci^ Koev, Lnw aaw, 

* |{or’}i r. Willliiftis I Wk I fri N W. 

Kep. ‘J5i 

^8 Atticr, 4% lug. Eitcy. a^-700. 


Amw. Fcicv. Taw 701. 

^ .l/cfii/ rri#« fifmi in 20 Amer. A Ktig. 
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build within a cortain munber of fcait from the rt*et iiiiil itii iigreeiiiei 
open a Btreot have both been liold to within tiiif jiiatiile; * Inil jinnil ii| 
imnitH betwoen ootonuinoua owiiern of laiiil?{ llieir 

lowed by poBfieHniun, ia valid and biiidiiig,'' mid iin li^reeiiieiit to reiiw; 

has bt'en htdd Uiit w’ithin the stiitiite. * dlittre are, laoi'in-er, detni 
ludding smdi tiral ai^rooiuents vtiitL* llteeiwes buiti tluii t||i» jin 

must oeoupy to the hcmndarv hir the full sliitiiltiry whirii imr. 

lu.ititnt at law, though there are eiii4e#i to the etieri ihiit |iii,f4i4r,i4i4iiiii f 
fihort4w tinjo will fix the hountlnry/ 

llie riglit to of land is stirli iiii iiilermi in hind iw lo rei; 

an iigreennuit to deliver posHession in he in wrtliug.* 

107. Speoiiil AgtmmmtM Etkliiif U ndeii 

peeniiiary tdaims for thuiiages Ui hinds when^ Ihi'j liiive ht^eii IIhiiihI 
luill-poiidd or hiive been taken fur piihlie piirjiiises* neeti iml lie in wrii 
for tliey are held ind within the Htiitiite.'* 

Agreeiueiiti to refninl <»r «liHeoiiiit the prtre if tlo^ nf hind 

sliort liiivii heeii htdd valid if not in iirtfiiig, hut an mtrrriiiriil fn jui 
iitiditioiiiil 8iint if eoal was found has been liehi miiiiiii flte ‘4aitiled 
Whore land lias been l♦lni%‘eyed iifi tiral proml^e to pai ilii'rrh^r 
ciirtiiin riitci is not wdthin the staiiite of fraiidiii, iiiiil tiii* i^lipiihitut am 
limy ho reeovtiratl in nn atitifiii at liiwd 

108. Cotttraet laplisd hj Law U Pay for Biiieflti Ceaftrrtd . i 

there iai beea Eariehffiinl.'—Under iiity of tlie pniii-iioiifi of the ^4iii 
if II criiitfiicitor hiw, in rfdsanee tifioii iiti firnl iigreintn fit fiiid in iirmril 
with its kiniii, itiiiflti improveiiieiils wliieli are ii beiirllt to the filher j 
estete, he niiiy recaiver their vidit^ if the often* piirf) udiiHt In juiduri 
piirf; of the agreeriieiit, Tlift rwaifery is iittl mMiii llir oiiil iigrrrifiriii 
upon the eontriwit lnt|dieil by lawiiiitl iiiiptiml njwni tin- mnrr b) law 
li© ilmll not enrieli himself ni the of one mfioiii fi«^ liiis lirliiis 

Alt iittfimpt to niiike an oral eoiitriirt bolwwii t!io jiniiirti, nr ftie itib. 
of aweli an iiiiilertaklng, does tint prevent llie biw froiii iiiiptitiingtt mii 
wpcm tdie piirty who has proflte*! by his nwii wrtnigd* 'Hie u%twr 
beciii iwricltecl, for if the eoiilmet was eiifindy for I lie iietndlf of the 
triii'itor hii eiiiinot recover, ami tliii jirotlls he liiw riwiieii iiiiy he drib 
from til® fiilite of the iriiprofittieitl-id* * 

* 8 Attier. if liif E«»ey, Law ttiiiilli tlotiftiliif ft riinli ' 

^ Arrhrr p, V II 8 o* Item ftui/ Ki.rv btim *01 

® Btofftw I*. IlfivdtT. to tlohiii, lt^; ami p Ifirl-v ^ Ad 11^ 

#^44Wk lift, fin niri. ftoa %tru^im w w i aii 

^Wtilte r. Ummnnn, 4ft MIrIn Mil %,\V Unr ill. Ilaf f Ibi'.l ^Mi« 
llrifet P, lletwelirr. 115 Pii, Hi lOi, K W Ibp rfoiili r 

^ AAprfMf I Amer, A Eiif I* H, W Ibi*, fill tbitlr»w*i <'»♦, r t»i 

Ififw, Law tift 111 Pfir. Iti|i WS 

* Ilojtl t, Piiiil (|ff» )« ^ 8 . W, llefi. ‘"MAliirf A K«l| E«rr law mil 

17L « A flier. A EeIt Kip-v l^nw'fli^J 

^Oltinenl Iliirftn. ft (lrw| iMed 14; 
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LAW OF GONTJRACTij 

109. Contracts for the Creation, Assignment, and Surrender of Estates in 
Land. —By the statute of frauds all estates created or transferred must be in 
writing, and usually the law also requires that they shall be sealed and wit¬ 
nessed, and that they shall also be acknowledged and made of public 
record. XJsuallj' estates less than a freehold are not required to be acknowl-' 
edged nor registered, but it is good practice nevertheless to have both cere¬ 
monies carried out, except perhaps in case of shoi't leases. All such 
instruments should be signed by both parties. Bids at auction sales of 
house-lots or land, being verbal, are within the statute of frauds and not 
binding. Being voluntary, they are usually carried out, but cannot be 
enforced." A parol promise by a grantor to warrant and defend the title 
to the land sold is void, being within the statute."* 

The question often arises as to what is a lease, or such an estate in land 
as to require a written instrument, and upon that question there are deci¬ 
sions both ways- Without doubt all agreements for the permanent occupa¬ 
tion of another's lands or any part thereof should be in writing. So it has 
been held that permission to erect upon the land of another a permanent 
structure, such as a building or a bridge, or leave to occupy with a railroad, a 
canal, a dam, or to overflow by a dam, to dig a drain or lay a pipe, to dig 
and carry away coal, ore, stone or dirt, or to haul logs across, amounts to a 
lease, since it is a grant of an interest in the land itself, and must be in 
writing. There are cases which hold to the contrary that where oral per¬ 
mission has been given to build a permanent structure upon lands, as a 
party-wall, a bridge, an aqueduct, a dam, etc., that although mere licenses 
are ordinarily revocable at any time, yet having been acted upon they 
are valid, binding, and irrevocable.^ The fact that there are such de¬ 
cisions affords no excuse for one to accept such a license and invest his 
money on the strength of it, if he can get a lease in writing, even by paying 
for it. 

110. Promises to Answer for the Debts of Another. —The statute also 
requires all contracts or agreements to answer for the debt, default, or mis¬ 
doing (miscarriage) of another party to be in writing, or some memorandum 
to be made in writing, and signed by the party to be charged. The provi¬ 
sion varies slightly in the different states, but the law is generally that 
promises to pay other’s debts or to be surety for their undertakings must be 
in writing. The statute includes every kind of liability that may be enforced 
in a civil action, but the promise must be to the creditor himself, and not to 
the debtor^—i. e., the one who is himself liable, the latter promise is not within 
the statute of frauds. A promise by the debtor himself to pay is not within 
the statute, even though another is also liable, and even though one debtor 
promises to pay if the other debtor does not pay. Therefore the promise of 

^ Boyd v. Greene (Mass.), 39 K. E. Rep. * Kelly v. Palmer (Neb.), 60 N. W. Rep. 
277; and see Lobit v. McClave(Tex.), 28 S. 924. 

W. Rep. 726. ® 8 Amer. & Eng. Ency. Law 667. 
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a partner to pay a firm debt is not wifcliiti the atiituto, while a stoekhohlor* 
promise to pay a corporation ilobt is within the statute* 

The promisii must be to pay with hk own fuiicls, and not out of tie 
funds of the debtor that are in his possessii-un and a ilebt, it seems, is no 
funds or property in this sense. The promise must be for a ^ood eon 
sideratiom 

111. Applioation of the Law to Construction Work,—In cM;iiigtructioi 
contracts, iuwes often arise where the eoiitriietc^r hiis failed to pay lii« meno' 
is unable to ^mt materials to go on with his work, iiiii! ilie owiii'^r or peraoi 
to Ih.! betieliied by the performanee i»f the eontriiei liiw |>romi«ed to pay fo: 
the labor and niateriak it the workmen and materiiilmen mull imnlimie a 
work and to supply the neecHsary maieriak of tainstruciioii. When the owne: 
makes sutdi promities it k important to iisoertain wlieilit^r he liiiiwelf under 
takes to lissume the obligation or whether he itisurei tlit^ payment of tin 
contracjtiU'kdebL If the owner seeks iu obtain a ttireet beiietlt or iiilvanlag^ 
to liimsidf, as to relieve his property from ii lien, it k generiilly Iitfid iin orig 
inal obligation, and tlierefore not witliin iliti statute/ If it be the evidciir 
intintion to inaure the paymetit of ii tlebt of then ii k within tin 

itatut©, mid iiiuit Im in writing. Homo Ofuirts biive biw«al their tliicdiiotii 
upon the fact whether there wiiys a new and distitictt eonstderiilioii for tin 
promise, and if it inured directly to the beii«f}t of the protriisor, In whie! 
■cine it WM not within the statute; while other eoiirli liiivii ignored tli» 
facts, iw Willi as the parties’ intentions, and culled it a colltitfiral oliligatioi 
if the original party (contraator) remaiiiiiil liable, miikiiig tliii promk 
witliin the statute unless the agreement wm a stibiitiiitto for the orlgina 
liability. 

There are many oases on both mlm* Imi tlnire ii a mfo and inr@ way fo 
the owner or hk engineer, whitdt k to maki iticlt tigmmmmM in writing 
and to rimkii it cloar whether the iimhirtakirig in lo tmiteid Iliti obligiition o 
tlii ootitractor and to iubititute the owner, or wlniilior tlit ortginiil oliligi 
tion ii to ooiitiniie and the owner hetiontii ii Murtity for ili perforiiiiiiic©. 

Borne ciiitis will illustrate the law. Tliini wlniii ii coiitriioior hiif iiig ai 
apparciut purpose to cpiit unless piiyttHint wiii iiiftilii or wiiiiriiil wm told Ir 
a tlilrd party to go on with the work iiitd lie would iiiii Hint his got lik pa; 
it was hiild that m to the work iilreiidj jairforitnid tlii jiroiiiiiit, not btiiiij 
founded on any consideration, was it ciillatenil iindfirtiikiiig to pay ilit deli 
of another, wliich, not being in writing, was void.* Tlio iiyii© tkiciiiiciii wa 
reacdied when a tliirrl party told the eoittrimior to go on nml iliikli liii worl 
and ho liimsolf would pay for it/ In ninillier ciiiii iiii oriil iigreiiniiiiit by th 
owiMir to pay u subcontractor, on the aliiiiidoiimtitit of the coiiiriict by t!i 

* Srfufuci % Bparlli (Ootti. FI.), U% M. Y. *M; Warwick it, II Clmiil 

Sapp.■*<1111 p. lf«'Ti»c’k» 111 lfM«, Sn flS7S 

*8 4iii<*r. 4 Kilt. Eiiev. Iaw <18$ I.4icli,itmti i. IrWi IHtm.k M. Y. itini 
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original contractor, an amount already due him from the latter and an 
additional sum for extrju^ if ho would complete the work, is not void as 
being a pronuHO to aimwer for tlio debt of the contractor.^ An interesting 
case is reported where an owner had written to a subcontractor as follows: 
** By direction of tlie contractor and at the request of 0. I hereby hold 
$‘2700, which I hereliy agree to pay you when the work has been delivered 
and put in proper and workmanlike manner; $2500 of which is to be charged 
on my contract with the contractor on account of his contract with 0., 
and 1200 on account of his contract with me, for your labor in putting 
said work in said It wm held a guaranty to pay the debt of 0., and 

not an original obligation by the owner.’* 

When a contract i)rovided that if the contractors failed to furnish mate¬ 
rial the <^wner would supply the material and deduct the cost from the 
price, and a materialman, after furiushing (certain material on the con¬ 
tractor’s credit, refumnl to furnish more, and an arrangement was made 
whereby, <m ilm contractor’s written order to the owner, the architect was to 
make the estimates and payments dinudly to the dealer, it was held that the 
agreement wiyi not witlfui the statutt^ of frauds, as it was not a promise to 
pay plaintilT’s deljt, but to henelit defendant by the immediate acquisition of 
materials for the building.* 

A subsequent promise by an owner to a materialman to see that mate¬ 
rials furnisluHl in the construction of the owner’s houso upon the credit of 
tlm contractor were |mid for is not enforceable, and it will not support a 
personal judgment against tlie owner. Such a promise was held a mere 
verbal collateral contraid,.* 

If a contractor, tuit being paid by an owner, Inis abandoned the contract 
and afterwards resumecl it, and did certain e%tra work on the verbal promise 
of a third party to pay him, but the evidence showed that he still looked 
to the owner for his pay, and not to a third party except as guarantor, the 
promise of the third party, not being in writing, is void both as to the 
extra work and that tlotie under the contract.* 

A fc^rbitl agreement on the part of a supply compatiy to furnish a sub-* 
contractt>r mnteriak for his subcontract, the bills when O.K/d to be paid 
by the contractor. Is an original agreement on the part of the supply-men, 
and not an agreiiment to pay the debt of the subcontractor.* It has 
been held, however, that a promise by a cotitractor to his subcontractor’s 
men if they will continue at work is an original undertaking on a sufficient 
consideration which, need not be in writing/ Promises by a husband 


* Mcbtiiighllii f». 

Hep, iitt; Aiiiireii ». Howitifun lU Mel. 241. 

*Bli!m*liPiik p. Stokiw. 26 N, Y. Hupp. 
88; mid $m n, Hliiler, 22 How. 28. 

fi, Mfir«.pi€!lli% etc., Co., (Mich.), 65 
N. W. Hi'p. 882; Calklni t. Ckaudler, 1,16 
Mich. m.f&UrnM. 


^ Farnhfun Davis (Me ), 9 Atl. Hep, 
726 

^ Brc*Hte«r Fenclell, 12 Midi. 221 [18641 
^ BtUTiw n. l*onuT(>y Coal Co. (Neb.), 

N, W. lieri. 890. 

^ Btudl ■». liogers (Sup.), 24 N. Y. 8up|i 
879. 
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for ihe wife's individual debt, or by the wife (or the* littulifiiiirg dttbt, liiivo 
boon hold to bo within the Btatuto, and void if not in writing/ 

In an action by a mattirialman against a contractor for hitiibcr fiiniislird 
for a house it is no iU)fc!iso tliat the owner imswmcd thu debt uiiloss tiierii 
was a novation which rtdeasod defendant.^ 

The statutes usually retiuire all contracts in coiwidt^-riilitni of iiiiirriiigti 
to bo in writing* or that ihcro bo a written nnuinirantiniit of itic Icrfiu of 
the agreement signed by the party or ins iiutbori/aHl iigeiit. Hncli cniiiriictii 
are marriage settlements or any agnannent which tniikcs the miirriiigti Ihe 
consideration. It does not include mutual promtsiis to marry** 


STATUTE OF LIMITATIONE. 


112. Objects and Ecasmii for the Slatute.-^-The time wiiliin or ilie 
period in which the <d>ligation of a contract can be enfor«*i»d»or within which 
an action or iwit can be brought for a breach «»f a ctintract, is limited in the 
United States, England, ami (‘anada by certain siiitiites of limitations* I'he 
object of theio statutes is to riupiire jHHijde to enforce their rights within 
a reasonable time or to alinndon them. 'I'liey are cnlciilnted to give 
security and repose to business, and to relievo the jmriies from the iiiicesstly 
of preserfIng iiidellnitely thtdr receipts and other inddetice of settlement* 
It profidei agaiuit the tifik that arise from loss of eviilunco ami the fiiiling 
memory of witncMos, and relieves the defeiitlani from the hiirdeii of Ict^ep* 
ing track of witnenios and preserving docnineiitnry evideticii in iliti coiistaiit 
approhonaion of being culled ujjoii to ilefemJ himself in an nctiiiii nt law, 
whil© the oliiinmnt is niqiiired to eiiiphiy reiisimiihle diligttitcii in jir«»sectitiiig 
his clainii* The itiitiiiiii may prcivii iin ohslacle to just filtdiiii, iis wlierii a 
party may not b© ablii to {lay during the period* but aftiirwiirilt biicoifits 
affluent, or wliorii it is wiltdn the power of the diifetiiliint to attiitl iiiitl tifinli 
a suit during tliii itatiitory |Miriod.* 

Til© statute liad its iiicii|ilion in the convenieiit riilti iiiiilo by courts tliiifc 
after twciiitj yeiiri a priiiiimption arost that diiliti atnl etpii lititiils liml 
been paid or relemiid uislew tlm tkilay wm eiplaliiecl by the cretlilur iiiid liti 
showed that they hud not luwiii paid. In fact, iiidepemletilly of miy siafiiiii 
of limitation, oourti of equity tiavo inhoroiit fiowiirs to reftiiii relief iifier 
undue and uiioipliiintid diilay, and whan injwitice woiiltl Im imw by grunt¬ 
ing the riliiif twked, and the doctrine applies to mtils rekliiig to kiid/ 

113. Statute Dots lot Dtstroy the Contract OMifation, but Iffteti the 
B^mtdy or lltaai of Enforoing It.—The statute does nnt aitii cftiiiiiit iiffecl 


* Brennan «. Oliiplo, If H. y* iupp. 
W; Ftrklnif. Wtin»ai fCJolo.h M Fan, 
Itep. im 

♦ AMrltl«. Faoloft (Mool.), 43 Pw. il«p. 
WL. 


•i Ann^r *% Eii^. Ktirv, law W; Hhorl 
t. Htalln* S« Iiiii •JUtlWVf}. 

Allien A Kfif, Kiiry, ?,1S. 

* Alimliafii t Ordwny, IS itip^ dl, Ikp* 
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tho contract obligation, it ia no part of tbo contract, but it denies tba 
claimant a mcana of cnfonung his right in a court of law after he has 
dolayetl a certain numbtsr of years to enforce it. It atfects tho action only, 
and not a defense. Thus a defemhint may show tliat a contract was pro¬ 
cured by fraud, timugh the statutory period has passed. A counter-claim 
or crosB-complaint is not a defense in this sense. Tho statute has only to do 
with the remedy for a breach of tho contract, for without a broach there is 
no a(dion on a contract. When tlie statutory period has elapsed no action 
can be brought in a court t>f law, and courts of equity decline to entertain 
suits when an ac,ti<m at law is barred unless tliero are circumstances show¬ 
ing fraud or oppression. 

Much dilTereticu of opinion has been expressed as to whether tho statute 
affects tho riijht of the claimant so that if the statutory period bo changed 
(extended) it restores the claimant’s right to sue. Whether or not this be 
so, it is w«dl setthxl that the statute does not destroy tho obligation, and 
that it affects only the remedy, and not the merits of tho claim.* 

114. Disabilities that May Prevent the Operation of the Statute—Per¬ 
sonal Disabilities.- -Hitice the ilefeuse of tbo statute is given on the presump¬ 
tion that the claimant has bt>on guilty of hushes, it follows that if no delay 
can be impsited to the claimant, then the statute ossght isot to apply. If the 
ability to bring an ac-tion has been taken away from the claimant, or ho has 
been disabled from bringing an atstion of law, i. e., if ho (she) were in 
infancy, insane, iiliotic, or under eoverturo, except wlusro women have the 
right to sue atid bo mied, or his (her) residence was in a foreign country or 
state, such disnhility must have existed when the right of action accrued, 
for if tlio statute had ecunmeiiced to run no subsequent disability would 
interrupt it. If a <!oiitructor <lie8 even a day after his cause of aotion 
accrued, that day was suffl<nent to sot the statute in motion, and if an infant 
heir wore loft the infant cannot plead his disability, though there was no 
time during tho whohi period when he was of age and able to bring an 
action. This may seem unjust, but tho rule seems a ncc.ossary rule to insure 
the setjuriiy ami repose for which tho statute was created. For tho same 
reason one disability cannot he tanked or added to a previous disability 
partly or entirely run out. 

Therefiire if a woman is an infant when her right of action accrues, and 
before she becomes «if ago sho marries, becomes insane before Inw husband 
dies, ami then dies leaving infant children, only tho first disability of infancy 
will prevent tlm statute from setting in, and it will bar tho statute only so 
long as the woman was an infant. Such a case shows how the very object 
of the statute might he subverted if such a rule wore not maintained. Sev¬ 
eral generations might live under disabilities in families in which early 
marriages, insanity, and short lives were hereditary. 

• 13 Amer. & Knij. Ency. Law 893-704. 
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It the iieerii© wlwn i\m jmrly h iiinier iiitin* tliiiii mw i^mtmVmg 

fiiiiahility, the utiitiitp will nut he Mut in itiulioii tmiil ihry iirr nil reiiitivtwi 
Tiii'rafore if. when the ri^ht lt> nii aietiuii nwmtM, ii ll■t^li^llli lie fiinrrieil, 
luuler jeiirH uf nge, and iii#iiui«n aiid her iiii:«hiiii4 tlii'il ui ihirfcj 

tint! slie beriiine iiiiie at Curt)% tlui Hiiitul-ury jirriuil ii'iitihl iiui In run 

until «he w’ern fwiiy. 

Bn Iniig lii tlitnti litilHiciy iigiiiri«t wliniii tlin rliiiiiiiiiil run lirifig iin 
tiriinn the «t4iiiilti cif liiiiitia-innii dneii iitit rtiii, Hiit-li rmr^i iiri:«ip mlinii tlin 
intiniiiiatralnri «f i!ie tlrfritdiuit have nut bri*ti thniigli it iliiw imi 

rxidiidr llir liiiiii hrtwrrn the dealli t»f llir rliiiiiniiii nfi»l hi^ ii4 trii nisi rut «r. 

115. Thf Litttr of tlii Law is Apphti Siriitlf. williwil Itgiiril to Har4- 

rMp ot Miifortuati. --*riie litaiule nut riiit ngiiiin^l ii iirmi until ii m iii** 
c!or{Miri 4 twi and liiw cmjiiiidiy in Idierr iim In lliii 

rule ill Cidifnriiiid iiiitt hleurgiii. l*lir Pliilnte^ «f inniiy ^4liite4 n.iiifiiiii ijirri&l 
prnfisinii fur mirh rjwr% whirh i^latulrH «ln»ii!d llirrr liiii 

Iwril II tlnrlTiliig w*lii«di in» i4rre|*led, llifil iiii iiihi^ri^iil r'r|iiilf wiitiM 

rrriifecs nil rxrrjitinii l« ihe rnhnliiit the getieriil iiiw mm' 14 tliiii tiip liiitgtiiigi 
of the firt iiiiisi jirrvtiih atnl nri nnimiu, lnwd «ii ii|*j*iirniii mrntmtnikmm m 
hiird«liij»^, riitt jiiiitiff iMlrpartiire fr«»m Hiin iltii,Hlriitr4 li| ti miiiirk* 
ftltlti rit^ii III wliirli II rify tdndrd the nrridre uf ♦iiiiiiitii,iii4 iiiiriii|| IIip wlitili 
prrltMl tif toil yriiw, Itin ntnintnry period. Eiinli yirnr, m mmm ni Itir iifllrtiri 
of the oity worn rlwlod, they mot iitid Irniiwrieil m'linl luui mmm* 

«r|, in iiittrrofc pliirt*, mdili ilonrii lurked iiml «mlrir*4 fwifiirth iifirr whiidi tlitj 
flloil iliotr rortigiiiitiiiiw, wlikdi hy liiw Umk idfrrt intinrtiiaiidf* Iwiitiiig no 
oUlriir of tlio oily iipnii wliom tho riiilr«»ii«l rtiiiijniiif, win* liidil tins eily^ 
liomli* ooiilft irrfo itiiiiiiiinw. The roiirl Indd liiiil liuwrirr tliiiliiitinil gnii 
wrong riifiriitly it ivitu for m tlolitiir In otii«lp iorriri*# nf |iriirisii, il wm 
not fraiiiJtiloitt in a legal mnmh and lliat m it iliil iitil etniiii wiiliin mj 
axproii rxroptifiii of flit statu la, itio omirl taiiild iitil make il tine, m Iksl 
would ho funking a law iiwloiid of itdmiiiisteriiif il| Ilii! ftiriiier of wliicli ii 
for tli« l#giitiitwri% tlt« kttar for tlio ttoiirli.* 

War k iiiidt ii di^iliillty or oondilioii m will |trtit»iil llm ilitiil# from 
oporiitiiig. Il tiiiwi iiffrri tlio parties or lie of «iirtt fiitralitni aiiil idiaricd.iir 
m to rliiio thii nmrts. Wiir will not only jiri'ifoiil lli'ii ituttitii frritti iikiiif 
effort, liiifc it will iiiliirriipt thi running of llii* stottilii for llifi lerfii liiiil Ih# 
war siiited. 

116, Statttti Dots Not Oprmit tfainil lit §ttira»iai ■.Tim itiilr it«r thi 

tTiiit#d Htidesiimitilhiirreil tinlow it ksoeipresnif jiroviilnt in Use 

Tltfi hiiiittiiii of ilie gofornniont being tritiiiiiiilird rfiiiridi' Ihningit ligrtili, 
who »ra io iiiiiiirrotis iiftd ionttorod, tli« tigihiitr#^ wtndd imf pr»in‘l 

MSAtnitr k lug. lory, ktw Til?, ♦glmimy r I’tVt h B W, 

• It Aiiitr, i liif, Etiry I#aw Tgft, {IWI|; Jellfifw#iiCJr»y t. 

* Amy. % Wsteriowii M F«il. ?l Mw, iff {i^J. 
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the public from Umm and combiluitiona to defraiul the government. The 
government m, thi^roforiH exempt from the operation of the statute upon the 
grouink of public policy, and not upon the notion of extraordinary preroga¬ 
tive. This exemption is accorded to the dillerent branches of the gov¬ 
ernment only when thi;y act in the Hovereigu capacity. If the govern¬ 
ment engages in purely husimms transactions, as in banking, it is held 
to be diviMtod of its sovereignty, and to no longer be exempted from the 
statute.* 

Eights of a public nataire cannot be lost from the lapse of time, but 
when the rights involvu a mere chum of dollars and cents and involve no 
qmiation of govcrnmtmt 4 il right c»r duty, the courts liold the government to the 
ordinary rules conirolling courts cf etjuity. In general, in ordinary business 
transactions, idtics, towns, counties, luul school districts are within the statute 
of limitations m mindi as the indivicluulfi with whom they do business.* 
Trespiwi, nuisain't^s, and ollmr encroachments upon public property cannot 
be supp«»rtcd by possession ami enjoyment for imy length of time, for public 
rigliis ciifiiioi hist by adverse ptisnession, unless the statute has expressly 
inclutled the govcriiiiieiit. 

'riioiigh the governmciii is not retpiired to plead the statute when plain- 
iifl to a «uit, it can jihnol the statute against its su'ljjects when sued by them, 
and it seeitw its rt^prcswfiiiiiivii otfuu'rs have no power to waive the statute.* 
The clofiiiwo of liiiiitatioiis must he raised in the trial court •/ it cannot be 
raised for iliii llrit time on ap.pcal/ 

117. AfriiittfE’fci U Waive the Protection of the Statute.—Agreements to 
wfiiva the itiituie of limltattons or to not ploiwl it in certain actions, even 
though founded upon a good consideration, have been held void as against 
public policy. Hindi iigrtitmionts may amount to a new promise to pay 
a ciliititi and takci thii cdiiitti out of the statute as to the length of time already 
triiniidrwd, but not im to tlie future.* 

Ttiii liriiigiiig of 14 iitit by the claimant stops the statute running, and 
the rtilfi m pretty well Hotikid that the day on whicli the action accrues 
i« eicdiuh^d in cotiipittiiig the statutory period. In iome states the action 
in hcgtiii tiy this aciiial iorvice «ir by the delivering of summons to the 
glitirilf. 

118. Mm Promiiis May Interrupt the Eunning of Statute and Forfeit 
Its Proteetloa.—A contriicskir or party to a contract, express or implied, may 
hiifci lout the prolccliofi tliiit ilm wiatute would have afforded him by making 
new prmiiiiics, ttckiiowlwlgiiig the debt,or part paymenti upon a longstand¬ 
ing uccowiit or cruitriict. An express promise to pay a debt, or acts or words 
frcitti wliii!li the Iiiw ciin imply a proinbe will make a new cause of action 


^ IbiPnl f. Aftier, C. 

Co. m iX h n Fnt iciu't w. 

* IS Aiiu«r. M. Eiig Kfit‘%% I#iiw iia. 

» III 4iiP^r. M Kittf. Eiiry. I#iiw 710, 

* SlMfcr ». Bliftr|i Co. fArk.i, S4 B. W. 


am. „ 

^ «, H«!ne (Hup.), 87 N. Y. 

Hupp. IWl; Fickcit w. Edwards (Tex.), ^5 
a W. Ecp. 

«li Amer. 4 Eng. Ency. Law 717. 
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which tiui bo ruchI upon any timo within tho full «liiliitiiry porloii; it aturii 
tho Ht4itute iinow fnnii tho iiiito of the nr iiii|iliiHi immilmK Any 

aokiuiwloclginont of tho debt, Huch m pari iniyniioii, iiiiIoru afcoiii|tiiiiioil by 
doolaratioiiii or rdrinunatinicoa wliioh oloiniy imliriiio ibiii tlio ii«t m not im 
aeknowkdgtiioiit of tlio tlobi or rlaiin, will ln.i nutllrioiit for lliif law to iiii|ilj 
a now prcimino in |my. 

Furl paynnoit of tho prinnipiiK payimoii of inloriwi, or im iiokiiowlodg- 
mnnfc indorainl upon a nolo in UHtudly HuOloiont to utiiri tlio uliitiilo iifriwli, 
but lilt! piiymiintR nuwfc bo volitritar\%ao tbiii a pronii#^o iiiiiy lio iiti|iltoiL If 
tb© promino m *Ho pay m whui iia I ran’* or on I ho liiippiuiing tif ii oortmiii 
ofant, than it muiii Imi ahown that tho proiniaor iiiyi aiiico hmm iildo to ptiy 
or thiifc tho mtmi liiia iriiimpirod. Tha arkriowloilgtnani iiiiwt apwdfy iliti 
amount of tlia clabt atui tha tiahi rafarrad to if it aiiiiiioi tia in ^oiiia iiiuiimir 
oonniiotcid with tha daht or iiaaoiiiit to whiah it rnhiUm, It i$ milllaiani if 
tha amount aim ha aoinputmt An aaknowladgniaiii lliiii otia owai^ iiiiolliar 
for sarfioaa him baan bald tiiilliaiant* and tha wiigan, itiiiy imi hiitu baati 
agraad upon. Umiiillj tha aaktiowladgmant inuiii ba in writing by the 
dabtoror hii autlioriml iigant, and mtMt ba aoiiitiiuniaiitad lo tbii araditor 
or bii agant.* 

119, Injury Conotalti by Fraud, to that Eight of Aolion mm Sot Enowm. 
—-Oasai fraquiiitly arimi In atiimiriiaiion-work wliara llii^ aimmi of aaliem ii 
not discovarad at tba tima it iiaaritai, m wliara tiifarior w'ork or poor iiiuto* 
rink littfa kian Uiad luul thatr ima aonaaitlatl from tlif» owitar. iiml liiifa not 
bosii diiooftircid for ioiiia ytwn iliaraiifti^r. It k iin aniibliiliad rtila in 
ooitrti of aquity tbiil friiiifhilaiit aonaaulmant of lliii aiiiiia of tialioii oii Itii 
piirt of ill© eoiitriMilor will tlaiiy biiii tba protaalioii of ttin Pliiiiila of liniltia' 
tioiig io long Hi Ilia ownar ramiiiiiii igiiiiriiitl of bin rigtili or tha injury li« 
tiiw sufforcui llowavar, tliiii m no ipaaiit! ritla, for it ii m ganariil pritaliai 
for eourli of tii|itity to gira raliaf io ona on wliom friiiid biw Imm jiriiatlrud* 
Ooitrtsof Iitw tiiifo ioitiatiiium foltowiid ilia rtila, llioiigb not titiifar«llf,iitiil 
it Im Ijioii gamirully iippliail in aotirii liaviiig roitattrraiil Jifrwdialbm of 
both law uiid tiquily aimiiH,* 

Wlian friiiidulaiit priii!tieo Iim Iwnaonaaalail, tlia tiiiia wdil not tiagiii to 
run in tofor of ttio ptiriiatrnlor of tho fnitid until tlia friitid liiin dii* 
coforodior until it might liat© bi^n iJiiaovarail if raMtifiiibla ililigaiira liiiil 
baiifi fiiarakaiL* Tlit fmrty «litfrtitidt*il itiiiiit Im fliligaiil* iitwi » abia to fiiato 
wtiiab if fiillowad up diligaiiily wmihl Imva lad to ti di#aii%afy lialtl 

©quifatent to a cliiciifiryA Tlia rttaoriling of a tlaad liiin liifoit bald »iilliriaiit 
notics©, so Ibat tliarii iticjuiil Itava Iman m tikeofary/ 

* 1 S Awitr. A Inf, Ifirf. hnw f 4 « #1 iw. * IforrN w Ikifiti, m Wml Hap, Sm ««d 

* imWn I>lfwi of hm of Clotilmai* Wlii mm-^ fiM, 

Tmmp f. Smilli. m Jutmi, iM. ¥4 M; li ‘Iktitia w !%»b Ii ft. i^r, mi kmi m 
Affiw. A iBf, l»af law im. ilartitliiii ♦. |#wlf tT»itB,i # i. W. It#p. 

•Elrhy Irnkm Siuirt, etc.. It,, m U, i», ^ r- 

i. lid; Wmmmwth 1 » U* s, m 
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The fact that the contractor has made no special effort to conceal the 
fraud does not give him the protection of the statute in a court of equity/ 
but at law the fraud must have been committed by affirmative acts. 
Concealment without fraud, it seems, is not sufficient to toll the statute, nor 
is fraud without concealment. 

In some states the statute is tolled, inoperative, only in such actions 
for relief on the ground of fraud as were originally recognized in equity, 
while in other states and in England the statute is made to run only 
from the time the fraud was discovered or might have been discovered 
with reasonable diligence. Each case must be decided by the law of the 
state by which it is governed. It is sufficient for the purpose of this work 
to give a general idea of the law, so that engineers, architects, and con¬ 
tractors may avoid difficulty and litigation. 

120. Bad Work Concealed When under Inspection and Supervision of 
Engineer.—How far the inspection and supervision of work by the owner’s 
architect or engineer would excuse the contractor from the charge of fraudu¬ 
lent concealment would be a matter of fact in each case. If there was no 
express act on the part of the contractor to conceal bad work, no deception 
practiced upon the inspectors, such as enticing them away, or working 
secretly at hours when the work was supposed to be idle, or of bribing them 
to pass imperfect work, it may well be doubted if poor work not in accord¬ 
ance with the contract would be called fraudulent, .or that it could be said 
to be concealed. This would be especially true when the fact of an in¬ 
spector’s being appointed and every clause of the contract shows that it was 
feared, if not expected, that the contractor would take advantage of every 
opportunity to slight the work and effect every saving possible to himself. 

Collusion between the contractor and engineer or architect by which the 
latter was to pass work or materials which it was his duty to reject or report 
to his employer would without doubt amount to a fraud which would give 
relief in equity to the owner or proprietor. A failure on the part of one 
holding fiduciary relations or relations of confidence and trust to report 
what it was his peculiar duty to disclose has been held a fraudulent con¬ 
cealment.** It has been held that fraudulent concealment by an agent of 
the amount collected for his employer prevented the running of the statute.® 
A petition based on fraud which was practiced more than the statutory 
' period before the beginning of the suit should allege that the fraud was 
discovered within the period of limitations.* 

121. Liability of Engineer for Misconduct after Statutory Period has 
Elapsed.—It seems that an engineer or architect or attorney cannot be 
prosecuted for misconduct, negligence, or mistake in designing, examining, 

* 13 Amer. & Eng. Ency. Law 683. Rep. 197. \ Att 

»13 Amer. & Eng. Ency. Law 729. ^ McCalla v. Daugherty (Kan. App.), 45 

* Bonner d. McCreary (Tex.), 35 S. W. Pac. Rep. 30. 

♦ See Sec. 249£&, infra. 
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or ina{wti!i|( work or ilniftiiig piijiori^* olo.^iiffor l.liiMlj.tiiit.i.iry limii (iwiuiUj 
siK jmm) from tlio tiiiio tho not or wm iililunigli it 

was Htii kiiowii to tho oiriployor luu! waii mti tiim’ovoroil liy hiiit tmiil tfi^ 
|iorio«l of limitation Imil It hm boon bold, tliorofnro* iliiit mm who 

has beoii omployoii to oiamino titlos <»r sinnirif ioi^ iiinl hm in n noglb 

gout inaniior, whoroby monoy bauitHl tijHHi il tiiw bfon IumI, tho right of 
iKriiofi ilitttw from iho nogligimoo ur iiiisoaiiihit’ld Tlw oiiiino of iioiiiiii ne- 
eruea tliii momont tlm imijtloyoo faiU Ut du whiit \m iigrooil Itt iln. 

Ill goriiC} itiitoi tho liitm in liiitilial by ntiiltito in wiiioli ii imrniiii miij 
bring bin imtion aftor bo biw tIiMoovoroil tbo friiiniiilimt t‘oriorii!iiioiit. In 
Aliibamii only ono ytmr in givon, in Miohigiin iiml Kiinniin two yoiirn. iiihI tti 
tbiloratlo ibroo yonrn. In Minnonri tlio ilinoornry in tint b«^ iiniiio witliiii Ian 
ynarji^ am! in Kimlimky tba notion inmst bo brotigbi in lim your,ft or it is 
barra*b wbat bar ibo friitnl bo ilimaivoimd or mil. 

An not ion for bronrb of a roniniri will lii» nt oinm rm n |Hii«iitvo rtifrtaal 
to perform, titough tint tiino apooitioil for |iarforiiiiiiif*a Inn^ not arri¥ad.'® 

Wlnm oxirii wtirk «r o.¥lrii in rri|nirinl to mirry mit rhiiiigiii in 

tbii jtbinn of work d«mo imdar ii t‘oiiiniii, tbo j»arit«l of liiiiitntiofm tliiai not 
bagin to run wbilo tbo oontnirl m r,xaanf.ory>* 

tiAW ttiNTitAom iniooa or tnnwH or tiiitan taiMTiuoT* 

nAiion on viciiiun AoiinEwi4^;m 

122* Pwr 0 l Efldeaet lot Aimiisible In Vary nr Canlrmdiol a Writtitt 
C0atfa0t.«* Piifol ovidonim of wdnit wio^ mid nr tlono lioforo nr at l!io lima 
of milking It wrilitm laintniot m not itdtttiti#iiblo to iiltor, tary . or aoiilrinlicit 
tbti iixpraw larmi of Ibitl non!mat. Idm projwi^iiitiii 1*1 of Inn lotig ilntniing 
anti in too wall raaiigiiiiittl m f»nn of flio foiindiilitni jtriiiin|ilati of Ilia kw to 
Imi cjiii»^tioni*il.* 

It m il gaiiand rnia of law tbiii wbon purl ini liitfo ilidibarittidy jiiit tlictir 
tiigfigaiimntii iti writing in mu*h loriiw iia iiin«*rl a Irgiil tibligaliniH witltiitit 
any iitirM*rtitiiit.y jim to llio nfijoat or tba axiaiil of Piirb aiigfigaiisiiit, il m 
lioneliwiviily |iraimniotl ibiit Ibo wdtolo oiigagaiiioiil, of Ibii |iiirlia^ iiiitl tba 
aitioit iiiifl rtiiirtiwr of tbidr iiiidartiiking worn naliinofl to writing,* lit iiirli 
cut® to iidii to il by iiri|iIitmtion woiibl be to vary itj# Irriiit hip! legal iffiict,* 

^ tiT, A* to wlirn lii|tiry r»ti4% 

f Mprtirilii% n It 4 % Aid Ilromi r, fr aii mn iiw»ll»rnt* ml ilrlwl ia ilit» riigj* 
IliiWftnl. *1 Ii li Ii Tlli Hiiwril e* ynting, tirrrliiii wtirit,, m* Piiilrtlilll **« 1«ri« It, 
ft Ii Wlle*v r. Pliiftittier 4 * lli*hop «ii ITft. W, mmi 

Fi«t. li*J' Affiiil -p, Ibviitii I l^iindf. mmM eimi; Si Aiii«r, *% Kiif, law 
li'iiililfi r, Blitirlfrf 4 |f»». Apt*. SW iW 

♦ IltiHtifiiii f* Bill ritiiiit iHiifwir* M, Aik ^ llrEifibw WJIliiii* |Ci. Cl Ad. 

S4 H, Y. 1^. I ill. IVii lirp. m. 

* llllilifiiti f llfiliiiii |4infi% Iftta. r-f t*i * Iftn, Cfti, Morrlifin, it 

nifWWl. Wlikliioifi r. Jnlitimni Hi M$ IW7lb aim til Hi tti, li III. 

|T#x,ilMHW Hep ^4tt; lifSileii » Hijipoii A i*. ftwi. 

(Hid.. M, K, Ititi. 4il ll Wib Ktiigtsi Tlik »»y ki «?««#»« If 

•, Eiiiflit (Iiidd^t^ M* E* Itrfi. 4il liia ptmi atldtiw?# be iililllM witbwil 
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§ 122.] 

All €onireriafcioii8 anti agreaimuik had or niade and tending to vary or con- 
tradict the prcivitiiunii of the written contract are inadmissible as evidence to 
show the moaning or intmiticm of the parties. The written contract must 
he taktm to express tlus Hind intention and understanding of the parties. 
Whether tli« eviileiiee offered he cunverHations, correspondence/or previous 
oral undersliimiingti with regard to the same subject-matter, it is not admis- 
gihht if tlm cmiitract Im clear and certain in its terms.® 

If there is any one thing tluit should bo impressed upon the minds of 
engineers, iireIiit4H‘ti4, eontraet<irs, and builders alike, as well as upon the 
mimls of owners, cdfieers, iiml managf^rs, it is the fact that a written contract 
should he eompleit^. It sliouhl contain every term and provision, stipula¬ 
tion iiml ctmdititm that tlie parties are agreed upon. It should embody 
every item rd prior iimt eoiitemporiuieous agreements that they intend shall 
bci the hiiik of the cotiiraei. It should not only provide for present and exist¬ 
ing conditions* hni shtnthi antieipate every diOlculty and controversy that may 
arise in the inointiioii of the contract or the prosecution of the work. When 
the criiitriici m riiudc iind entered into is the time to insist that all the terms 
agreed upon shiitl he incorporated in the written instrument; and for either 
party to takci the w«»rd of the other that ** this or that is understood,’^ or to 
be satisfliHt with llm iwiitrance that we will make that all right/’ is to 
iacriflce so miicit of ilic consielcratitm. 

Every man is prt^stiiiicfl to know the effect of a contract which ho signs, 
and he cun liavii no iicticni against the i>ther party for misrepresentations 
iiiadii to him m to its illegiil elfecU.; nor will such misrepresentations invalidate 
the contract/ When thero is evidence that tlie contractor read the contract 
sued on, hti tiiiiinot tie heard to «ay that he was miainformed by the other 
parties iii to its legal effect/ 

If the ifitiintioii of the pariiea be clea. the court will not look beyond 
the four corm*rrt of the pii|air for tint eutir^i contract, nor will it listen to any 
itistiiiiony us tsi jirior ctiiiversatioim, uiuleratandinga, correspondence, or 
promises witlioiit theris m iiii imieptuuhmt consideration to support them. 
It was llicreffirii ludd thiit where a contract wiw silent as to tlie time of 
p©rforiiiiimte of ii ttoiitriif*t, «vi<Ieiice of a contemporaneous agreement as to 
when it wiii to bn done could not be received to vary the or<3inary legal con- 
itrucitiiiri tliiit ii wiig lo Im perforiiiiHl in a reiisonitbla time.^ So when aeon- 
tri^^t liiw litifiit iigiied for the iiwertion of an fidvertisemcnt in apaper for one 


llridy Niillv fM. ¥. Apinh 

E. Ih-p, h-li 

^ Kiitfiii r, Clliiilwidl fllWi.h m N. W. 
Hep. mm, 

* llrfiiti I’, liliitiii C|iiiirSE Iflii. <*o, ft’iil.), 
14 Pile. Infill; Wtifiilf^rlv r. IfiilitirM 
Liifiila^r ail Mitdi. >1111 flHHaj; iUtrum 
f. WaIrrIiMi, m IiiWii •Jfl« f l«Mf. 

®i Astr r, t& Eiig. Bury, tmw Sor 
mm falw reprcuitiialteiii m i# ilie vulldlty 


of ft paleiil Ectioniil)lt% 8 Amrr. ^ Kng. 
Kiioy. LftW ills. If the laireon to whom 
they lire miide hi» the same meutis of in- 
fortuiiiioii. 

^ Kitmmaii & Co. «. Shawley, 1 Mo. App. 
Iiep*r*J81. ■ 

^ yijeiii^reu Fur., etc., Co. v. Mead 
fMImi.h 44 N, W. Hep. <106; Boehm nu 
Lki. 18 N. Y, Supp. mt 
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jiiir at a pricp iiiiiiitHl» cjiinrii^rly. il Im ninimii iliiii Hmrii 

mi lit thti HiiiiiiaiiiiP tliiit fill’ i4iiii^ruw?iiif^i4l r^tiiii Iw liiujipi 

St iiiij iiiiw if it ili4 luii t»r tiiiil il wiw* ml liiP tmm ul «giiiii| 

tlw auiilmitt tliiit tilt? iwlvurii.wiiit^iit i4ii4 «nii iilmuhi in* 
cliiftiiidiiiit fi»r lii^ lijijiniviii* W'limi 11 km %%urk In h 

ccitiij»!t*ttni b| i 4 nnrtiiiii m tii Iw ilidifuri’il iii ii r^ftiun j 4 n«* 0 , jn^ ntiintii 
prci¥t» tliiil iliti ntiiiijilisiii'iii tif ilit' wi»rk ws# in ^li^jwini nii ilin iiif|ii'r-f|' nf |» 0 |i, 
tttiii iiiiiinriiilii, nr tin Ihti nf rrriiiiti nimiiiw/t*r iliiti tlm tiitfniiil 

silt raitnniil nnitijiiuiy wm In Innil tim nmipnmh^ i*r ilwi t!in miiiniiii 
priai wm tnini^iiitiilih* fnr s rmtgh Jnti piily/ **r tliai i1*p tiwmir imtl lnn ^ngj 
lltinr listi sgntinl, kd«»rn tiin miilrarl wii4 im l« tlir i|iiiiliiy nf 

riiili aiwl m in it aliiiuliirtt for 

Tlii riila liiciiifwl ii*litiiuiii|i piiml n^idpiirii ti» ii}i«ir nr etmitmiiH ii writ 
till wriilrant In tlin itigiiiiltiri? nt ilm pmlim m wnll it^ in tins lnnli §, 
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mcasureruonta aro matlo and work is oatiniatod.' It is well established that 
ptu’id evidence will mtt he received of a usage which is repugnant to the 
express terms of the contract,’ tliough there aro cases in which “black” has 
been shown to mean “ wtiile,” and in which “one” has boon shown to mean 
“two or moro.” * 4. It imiy ho shown by parol ovidenoo in what character 

the partios contracted —that ono or both were acting in the capacity of an 
agent, uHu:er, trustee, or administrator. 5. Parol evidence may bo received 
of a prior agreement hawed upam a sulllciout consideration m a defense to a 
suit for porforiimium.^ 

It ii tlui duty of II uourt to ttmkis au agraomunt affective if possible, and 
oral aviiiaucis will Im raiunvatl to identify, describe, or explain a contract/ 
If it ia ineoinjdett% oral evidoiu’e will be admitted to supply matter omit- 
ttid frtun ilia writing wliere it is apparent from the writing itself that some¬ 
thing has Iwen left out, Ko when a deed ecmveys^^all my real estate^' 
without any other dtmeripiicm, eviilenee will be received to locate the prom¬ 
ises/ and tci sltow that the parties of a written lease of four acres out of 
lot four "- had agreed on eertiiin hcnnularies thereof/ 

The facts esiaiing iit the time the contract was made, and of the circum- 
stances of thi^ pariiea, iiiul of the building, may be shown wlien the question 
ia m to whether a htiililiiig wm to he a two or a tliree story structure, no 
plana having been drawn or prtqiared/ Oral evidence has beoTi admitted 
to show quaiiiiliei^. and ki show that certain plans and spaeiheationa not 
referred to in the conirac.t were Huhmiiled to the contractor for Ida estimate 
of coit, ami that «iic*h pltitm and specitlcationH were inocliiied by Bubsoquont 
parol iigreenient.* Clriil evidence is wlmissible to identify a prior contract 
iiicorjioriitetl into, or speeifloutioiiH referred to, in a contract to erect a 
itrweture, and when itlaiitifled they may he consitiered in connection with 
the cioiitriici to iletermimi wlmtln^r or no the contract is void for uncertainty. 

If thiHanitriiat mid spindflcatians appear inconsistent, Buch variance may 
h©ex|diiiritid by oriil tiiitimoiiy. If the papers when taken together show 
clearly that tlici spociflniiiicina are incomplete, evickince may be admitted to 
ixplf4i!i tliiim or to «npply the parts omitted/* 

If a contract to relinllil a wall fails to «how how much of the old wall 
is to 1.141 taken down, it iiiiiy he shown by parol evidence what was contem- 
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plated by the parties;^ also, that stone from a certain quarry were to be 
used;"* as to how payments should be made and the place and time of 
delivery as to the meaning of the clause the entire walls of the build¬ 
ing inside and outside are to be painted when it is claimed and denied that 
the plastering as well as woodwork is to be painted ; ^ to determine how 
many cubic feet (16 or 25) constitute a perch of stone in a contract. In the 
the absence of a statute defining a perch, it may be shown that it was 
verbally agreed at the time of the negotiations that the work was to be 
performed at 18 cents per cubic foot and that the party who wrote the con¬ 
tract reduced it to $4.50 per perch of 25 feet; such evidence was held not 
to vary the contract, but to enable the court to interpret it in the sense 
intended by the parties/ 

Likewise, oral evidence has been adinitted to show what was intended by 
the words at the price of two dollars per thousand; ® “ hewn timber to 
average 120 ft. and to class B, No. 1 Good^'’; ^‘'at a price per mile of 
road whether or not the side tracks were to be measured as road^^; ^‘'to 
make up the track in good running order, well surfaced, ties evenly and 
firmly bedded, etc.''^—whether or no this required the contractor to fill in the 
space between the ties with earth or other proper substance.® 

In general, parol evidence is admissible to show a different or some 
other consideration than that named in the written contract if it be con¬ 
sistent with that which is expressed and does not defeat the legal operation 
of the instrument.* When the consideration named in a deed is money, it 
may be shown that the consideration was in fact land of the value named, or 
that it was marriage,^* or a promise to do something." Parol evidence has 
been held admissible to show in what manner the consideration was to be 
paid, and to show a distinct and collateral agreement which is not a part of 
the contract embraced in writing.^* 

In every case it should be held in mind that the parol evidence must 
not be inconsistent with the written terms of the contract. It cannot alter, 
vary, add to, nor contradict the written contract. The evidence must not 
change the intention of the parties as expressed in the written instrument, 
but it may complete it or explain it. 

124. Parol Evidence to Explain Obscure and Ambiguous Contracts.— 
Contracts obscure or ambiguous may be made clear and the intention of 


1 Don! in d. Daeglin, 80111. 608 [18751 

2 Centenary Church t). Cline (Pa.), 9 Atl. 
Rep. 163 [1887], 

*17 Amer. & Eng. Ency. Law 436; 
Buplanty 'v. Stokes (Mich.), 61 N. W. 
Rep. 1015. 

^Reason v. Kurz (Wis.), 29 N. W. Rep. 
230. 

®QuMrry Co. v. Clement, 38 Ohio St. 587. 
® Smith 1 ?. Aiken, 75 Ala. 209. 


■'Barker Troy, etc., R. Co., 27 Yt. 766. 
* Western Union R. Co. d. Smith, 75 Ill. 
496 [1874]. 

s Wood V. Moriarity (R. I.), 9 All. Rep. 
427, 17 Amer. & Eng. Ency. Law 438. 

'0 Tolman Ward, 86 Me. 303 ; Miller t). 
McCay, 50 Mo. 214. 

11 Twomey t;. Crowley, 137 Mass. 184. 
JSTote, Bolles t). Sach (Minn.), 38 N.W. 
Rep. 862 [1887], cases cited. 
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the parties brought to light by oral evidence of the surrounding circum* 
stances, the situation of the parties, the subject-matter, the acts, and even 
the conversation of the parties under it.' 

Whatever the nature of the writing, the object is to discover the inten¬ 
tion of the parties as shown by the words they have used. To this end the 
court may put itself in the position of the parties and view the surround¬ 
ing circumstances, to see how the terms of the contract apply to the 
subject-matter of the contract.* Therefore, under a contract for employ¬ 
ment of an engineer which is not clear as to the length of the term of 
service, or the salary to be received, or the kind of work to be undertaken, 
oral evidence is admissible to show the situation of the parties at the time 
the contract was entered into, the surrounding circumstances—what posi¬ 
tion the employee gave up to accept the employment, what duties his 
predecessor had been required to perform, etc." ' 

Evidence of the acts, conduct, and declarations of the parties may be 
given to show their understanding and practical interpretation of contract 
when the language used by them is indefinite and obscure.^ Evidence of 
such subsequent statements and conduct are only competent to show the 
parties’ understanding of it, and do not change its express terms.The 
conduct has no doubt a great, if not controlling, weight in the interpreta¬ 
tion of a contract," but the statements and declarations of the parties are 
often excluded altogether, whether made before, at the time of, or after the 
execution of the contract.’' Where a telegram and subsequent letters are a 
part of the negotiations which led up to a contract for the purchase of 
goods, they are to be construed together in determining the terms of sale.® 
125. Parties may be Held to the Construction they have Themselves 
Adopted.—Evidence may be received of the construction put upon previous 
contracts of the same general character by the parties by their actions;* 
and a subsequent contract with regard to the same subject-matter is 
admissible to show how the parties understood the earlier contract.'® The 
construction of a contract adopted by parties will prevail." A promise of 


1 Caperton’s Adm’rs -y. Caperton's Heirs 
(W. Ya.), 15 S. E. Rep. 257. 

® Shrewsbury -o. Tuffts (W. Ya.), 23 S. E. 
Rep. 692. 

3 ExcelsiorISTeedle Co. v. Smith, 61 Conn. 
56 [1892]; Marion School Tp. -y. Carpenter 
(Tnd ), 39 ISr. E. Rep. 878; Rogers 'o. 
Straub, 26 IST. Y. Sapp. 1066; Rhodes 
Cleveland Roll. Mill Co., 17 Fed. Rep. 
406. 

^ 11 Amer. & Eng. Ency. Law 578: Davis 
-y, Shafer (Cir. Ct.), 50 Fed. Rep 764: En- 
gel u Scott & Co. (Minn.), 61 N. W. Rep. 
825; Leavers 'o. Clearly, 75 Ill. 349 [1874]; 
Lyon y. Motley. 30 N. Y. Supp. 218 
5 Potter y. Phoenix Ins. Co. (C. C.), 63 
Fed. Rep. 382. It is admissible only when 


there is ambiguity. Davi.s Shafer, mpra. 

® White y. Amsden (Yt.t, 30 Atl. Rep. 
972. 

Scraggs y. Hill (W. Yn.h 17 S. E. Rep. 
185; Garnsey « Rhode.«, 18 N Y. Snpp. 
484 [1892]; hit see Cunningham M. S. 
& Ft. C. R. Co,, where evidence of conversa¬ 
tion of parties supplemental to contract was 
received ; and see Hart v Thompson (Sup.), 
41 K Y. Supp. 909. 

8 Joseph V. Richardson, 2 Pa. Super. Ct. 
Rep 208. 

8 People’s Katl. Gas Co. v. Braddock 
Wire Co., 25 Atl. Rep. 749. 

Brewster v. Bates, 80 N.Y. Supp. 780. 
Rose V. Eclipse Carb. Co., 60 Mo. App- 

28 . 
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marriage may be inferred from tbe aets and conduct of the parties 
towards each other.* A defetdive doBcriptioti of a liimiulary may be inter¬ 
preted by evideuce of the practiiml cmistruciioii the parties put upcm it 
themselves/ 'rho acts of the parties may be shown to indicate whether 
eide-iracks were to be computed as roml under u contract at a price per mile 
of roail.® 

When there is a dispute m to wliicdi of two contracts m binding, the 
parties may be bound by the one they have adopted, lliun when tlui con- 
tractor insisted that the eontraot camsistetl of prtiposak tliily acccptcth and 
the company claimed that the contract wiia iiii unsigned written conatrno- 
tion contract by wlujse terms the wiirk had kieii pcrforiiiml, it was hold 
that the written contract should hold/ 

The rules that a court in construing ii donbiful provision of a contract 
will follow the interpretation plamnl nptm it by the parties doci not iifiply 
to contracts made by a municipal corporiititui in matlews affecdJng the 
public intereatsf and when a board of coininisMiimcrii liiis eiitiircd in their 
proceedings a contract, it is not error to iixcltule piirtd cviiience of their 
Ycraion of it/ 

Testimony that the stipulationi of a cmitriict wcu*w the siiiiie iii thtwe on 
a block of printed forms from wliitdi it had bftcii liikein i« iiiiMlitiiiiihle 
nnless it is shown that tlio wlttiesa compiirtitl thii ctiiiiriict form witli tlioi© 
in the block/ 

126. Witotitts Cannot Testify m to tlii Mtaninf of a Contraot—A 
witness cannot testify touching the coiislrnciimi of iironlraci; if ii tpies- 
tion arise as to its meaning, the i|mistioii tiiiwt bti icttli^rl by Ihii court/ 
Evidenc© of the opinion of the partiei to ii cuiitriicl iw t4i iii iiiiiiiiiiig,mot 
carried into effect by tiny act, will not govern ils iiilprjireliitioii/ Parol 
evidence is admisslblo to prove the exiiteiicti of a written liiitrtiiiinnt, no 
attempt being iimclo to prove the conteiiti tlieriiof/* 

When there ii a dispute hetweeii the partiti as to wlicitlitir tli© cciiitrucl 
waa verbiil or in writing, and the evidence is cciniictirig m to wliiitlitir tliii 
contriiot wiw verbid or in writing, the cjiioitioii m for i!i© jwrf/* The non* 
stnicstion of m ambiguous written coiitmct ii for tint Jury, and a cliiirge tii 
to its meaning is error.” Where there is no iiiiiliigiiity in tli© terms of a 

* Button Illtiliaril (8itp.)» 81 BT. Y. ’ Ittierimllonal M Cl. W, E. Co. Sturts 
Supp. 4SS; hfit mB Yak t. Ourtii^ N. Y. {TmA tl S, W. m 

Ot. of App., Full, tW. • Tliii Alton, tile., II, Cii, t. Nfirllicolt* 

^ Klufikiid », Mayor, tie.* of H. Y., 45 18 III, 49 flftinl 

Hun (N. YX Its. * iltaw » Aiiilritwi fCl C,\ IIS Frd, Erp, 

* Btirkor t. Troy, etc., Ii Co., t? Yt. m 4i0. 

^ Mitf ntlli fi. Clfimoro (W»8hd, ^ JonrifS. 0;|, io S. B Hep. WI5. 

Bop. 181; tiMd Mm M'ohtle A B, lly. Co. ** t, Blirruiiiii 81 M W, 

Nortliluftoii CAlft.). II) Bo. Ikp, ^ fhip. IlIBi, 

* National Waterworks Co. Bcliiiol ** Ciiiiiiitli Bknkioiililp A llliike ih, 
mnt No 7 {CIr. Ot). 4^ Fed. Itejp. m. tTox. Off. AnpX « B W. fkp. «*i«; tllmini 

«■ Ik&rd t. 0*0onner (Ind.), S5 N; B, Hep. ». F Ooi Miiiff. Co. (Bupp)* 81 
im N. Y. 
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contract, it is the province of the court, and not of the jury, to determine 
its meaning,* and wliere the terms are ascertained its meaning presents a 
question of law only, and it is for court.^ 

It is the duty of the court to construe and determine the legal ejB^ect of 
a written instrument offered in evidence and to instruct the jury thereon,® 
and there is no ambiguity or conflict if the intention of the parties to a 
written contract be intelligible upon the face of the instrument. Outside 
proof of its meaning is not admissible,—its construction is for the court 
alone.'* Whether certain correspondence constitutes a contract, and its 
proper coiistruction as such, are for the court.^ 

127. The Intention of Parties should Control. —In the construction of 


instruments or contracts the first rule to be regarded is to follow the inten¬ 
tion of the parties as gathered from the entire transaction, and by looking 
at all the provisions of the instrument, and not one alone. 

All other rules are subordinate to this one, and when they cotitraveno it 
they are to be disregarded. If the language of the contract is plain and 
unambiguous, parol evidence is not allowable to ascertain the pretext of the 
parties thereto. If it admits of more senses than one, it is to be interpreted 
in the sense in which the promisor had reason to suppose it was understood 
by the promisee.^ If the terms of the written coiitract admit of two mean¬ 
ings, one of which nullifies the contract and tlie other upholds it, the latter 
will be adopted and the former mtist be discarded.’ 

128. Eule against Paxol Evidence Applies Only in Suits between the 
Parties to Contract.— -The rule that parol evidence cannot be given to con¬ 
tradict or vary written agreements is liinited to the |)artios actually con¬ 
tracting with each other by the agreement. It cannot be evoked by a stranger 
to a contract.* It is not excluded in suits between strangers to the written 
contract, and a surety has been held such a straiiger.® Therefore parol evi¬ 
dence is admissible to establish a contract between a broker ant! his principal 
though it may contradict or vary the terms of a written contract entered 
into in pursuance thereof between the principal and the proposed pur¬ 
chaser.** 

129. Contracts Obtained by Prand or Dnress.— Exceptions to the rule 


* Levy IP. Kottman (Com. PL). B3 N. Y. 
Supp. 241. 

«Finlayson Wiinau (Sup.), 82 N. Y. 
Supp. 847. 

® flail IP. Keepers (Kans.), 14 Pac. Rep. 
543 [18871; Fidelity Title & Trust Co. 
People’s Gm Co. ^a.), 34 Atl Etm. 889; 
Barnldll v. Howard (Ala.), 16 So. Rep. 1; 
Woodburg Q. Co. -e. MulHkin (Vi.), 80 
All Rep. "38. 

^ Campbell Jimenes (Com. PL), 38 
K Y, Supp. 888. 


^ Scaulau Hodges (C. C, A.), 53 Fed. 
Rep. 854. 

^Potter V. Bertbelet. 30 Fed. Rep. 340 
[1884]; Root et at. v. Johnson, 26 Vt. 64. 
Saunders t). Clark, 39 (bU. 299 
* Coleman d Bank of Klndra, 58 H. Y. 
B8B [1878]; First Nat. Bank Ihmn (N. 
J.), 37 Atl. ReiK 908. 

® 17 Atner. & Eng, Eney. Law 454; Cole¬ 
man fi. Batik of Elmira, 58 N. Y, 888 
[1878]. 

*0 Barber t). Hildebrand (Neb.), SON. W. 
Rep. 594. 
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forbidding parol evidence are those cases where the validity of the written 
instrument is impeached as having been obtained by duress, menace, fraud, 
or collusion, which, as is well known, vitiate all acts however solemn or 
even judicial. To reject parol evidence in such cases would afford protection 
to practices which it is the object of the law to suppress. A party cannot 
avoid it by setting up his own fraud, nor can other persons claiming under 
him.^ 

If a contract is attacked on the ground of fraud, parol evidence is admis¬ 
sible to show the fraud.^ There must be an allegation of duress, collusion, 
fraud, misrepresentation, or mistake, or the evidence must be offered to 
prove the saine.^ In the absence of such allegation, parol evidence will not 
be admitted even in a court of equity.* Therefore a contract for the sale of 
land cannot be varied by prior or concurrent verbal agreement as to what the 
settler would do in consideration of the purchase;" nor when subscriptions 
have been made to a common project, and the parties soliciting the subscrip¬ 
tions have made parol representations to the effect ^^that men of great 
wealth will be connected with the enterprise, that great benefit, collateral 
improvements, and enhancement of the value of real estate will result,® or 
^Hhat certain materials will be used in the building or ^^that the rail¬ 
road to be built should connect with other railroads/^ though the route and 
termini might be shown.® So in a lease it cannot be shown that the land¬ 
lord made an agreement at the time it was executed to make improvements,® 
or that, under a lease that was to be null and void and not binding, on either 
party if the lessee failed to pay his rent, it was intended to give the lessee 
an option to terminate the lease at his pleasure.^® 

If the purchaser had alleged fraud, misrepresentation, or deceit, a court 
of equity would doubtless have admitted the evidence, as was done in a case 
where a tenant signed a lease of a farm upon the faith of the owner’s parol 
promise to destroy the rabbits infesting it;“ and in another case where an 
inventor as an expert made false representations to a purchaser as to the 
value, merits, and utility of an invention.” There are cases to the contrary 
where misrepresentations as to the validity, value and utility are held mere 
matters of opinion ” and therefore not fraudulent. Eepresentations as to 


^ Best's Principles of Evidence. (Cham- 
berlayne's ed.) 235. See Epigraph, Title 
page. 

2Q-rand Tower, etc., R. Co. «. Walton 
(HL), 37 N. E. Rep. 920. 

^Deloache 'o. Smith (Ga.), 10 S. E. Rep. 
436; Strong Waters, 80 K. Y. Supp, 
64. 

^Brunson Henry (Ind.), 39 H. E. 
Rep 256; Groome v. Ogden City (Utah), 
37 Pac. Rep. 90; Custean St. Louis Land 
Co. (Wis.), 60 N. W. Rep. 425. 

® Custean u. St. Louis Land Co. (Wis.), 60 
N. W. Rep. 425. 

• Poddock D. Bartlett, 68 Iowa 16 [1885]. 


^ Gerner i). Church (Neb.), 63 N. W. 
Rep. 51. 

®Low ' 0 . Studebaker (Ind.), 10 N. E. 
Rep. 301 [1887]. 

® Lerch t). Sioux City Time Co. (la.), 60 
N. W. Rep 611. 

ifi Hall ?). Phillips (Pa.). 30 Atl. Rep.353. 
Morgan v. Griffith, L. R. 6 Exch. 70 
[1871]. 

Hicks ' 0 . Stevens (Ill.), 11 N. E. Rep. 
241 [1887]. And see note. Best’s Chamber- 
lay ne’s Prin. of Evidence 230; Iowa Eco¬ 
nomic Heater Co. American, etc., Co., 
32 Fed. Rep. 735. 

8 Amer. & Eng. Ency. Law 636. 
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facts on which the valuation, merits, etc., are based are fraudulent if 

false/ 


Misrepresentations by a nonexpert as to the legality of an instrument or 
the legal effect of it are not in general regarded as fraudulent so as to 
relieve one from tiie obligation assumed on the strength of such allegation/ 

If one is induced to sign a lease by false statements by the owner that 
the building leased is lit for certain purposes, evidence of the misrepresen¬ 
tation may be received/ Ho when it is alleged that certain stipulations and 
provisions were inserted in a contract by fi’uud, evidence of prior conversa¬ 
tions between the parties is admissible/ In general, wlien it can be shown 
clearly and uiukmbtedly that certain oral representations, undertakings, and 
promises, material to the subject-matter of a written contract, induced one 
of the parties to put his name to it, they may bo shown by parol evidence, 
and the written agreement may be modified, explained, reformed, or alto¬ 
gether sat aside by such parol evidence/ Huch a case is a subscription con¬ 
tract in which it wm falsely represented that another person named had 
made a similar subscription under the same conditions/ 

130, Independent Oral Agreements. - It must not be taken that the rule 
against slmwing a prior or contemporaneous parol agreement forbids parties 
making separate written aiul parol contratd-H at the same time and as to the 
same subject-matiiT, Any immber of independent contracts each having its 
own proper consideratioii may be made, some parol and others written, and 
the parol contracts may mcnlify, exjduin, vary, contradict, or multiply the 
written ones. The parol agreement may form part of the consideration 
of the written contract, or the written coiffract may form the considera- 
tioji for the contemporaneous parol agreement, if the oral agreement is 
not inconsistent with the written agreement, and if there is evidence 
that the parties did not intend the written contract to be a complete trans¬ 
action. 

When oral agreements are made at the time written contracts are entered 
into, then they should rest upon a separate and distinct consideration; and 
when they have been arrived at they should bo regarded as distinct and col¬ 
lateral agreements, and not a part of the written contract. Parol evidence 
will be admitted of an oral agreement entered into subsequent to"the writ¬ 
ten contract if the oral contract is supported by anew consideration, and the 
new parol agreement may become a substitute for the old one, or be an 
addition to it. If the new oral agreement has taken the place of an earlier 
written contract which has been lost, oral evidence may also be received to 
prove the terms of the writttm contract, 

A parol modification of the terms of a written contract, which was 


* 8 Amer. k E«g. Kticy. I^iw 6S6. 

^ Myers «. rnmnlmehM N. Y. Bupp. 521. 
® Van Alstjne t. Smith, SI N. Y. Supp. 

m. 


4Thudium v. Yost (Pa,), 11 AtL Bep. 
486. 

® Gcrner e. Church (Neb.), 62 NT. W. 
Bep. 61. 
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requirod to bo in writing by the statute of frat»l«, itannot bo nhown in con¬ 
nection with tho wrillon contnict. 

An interesting ciwo, illustrating this rubs, was a writtoti contract for the 
salo of real estate. One of the provisitins wjoi, that a certain person should 
survey tho land. The services of this jmrlicular surveyor not being obtain¬ 
able, a verbal agroomont was nnaUt t*> procure another, who surveyed the land, 
after which the grantor refused to convey the premises. In an action for 
tho breach of the written cctntraet it was held that the verbal alteration 


coulil not be shown, heeause sueh alteration reduced the whole written con¬ 
tract to a more verhal agreement for tho sale of lands, upon wltich the stat¬ 
ute of frauds provides that m> aethm can ho maintainetl.' H«»wovor, this 
does not hold that certain term* of a written contract cannot ho waived by 
parol agreement.** 

Oral evidence is admissible to show that the lime of performance or 
completion was extended or the date changed hy a suhsequenl agreomout, 
whether the contract ho sealed or unsealed, or even within or without the 
statute of frauds,* and it may l»e shown that the terms of a written con¬ 
tract, even one within the statute of frauds, have been waived or dis- 
charpd.* 

131. Sabteqne&t Promim must be Founded upon a Coneideratlon.—A 
consideration without doubt is noceitsHry to sujiport such contracts to modify 
or rescind a written contract,* hut it is «iot to 1ms understotul that hy consid¬ 
eration is meant a money considomtion. Tho conrt will, if possible, find a 
consideration to support promises for extra work, extension of time, changes 
in the plans, speoiflcationi, etc. If there have hecf» changes by the owner, 
these may afford snfllciimt consideration for an extension of time, or for 
extra remuneration, oveti though the expense ha* not been increased. If 
the ooTntraotor has femnd the work more diftlcult than he anticipated, It is 
an easy matter for him to allep misrepnsiontation on the part of the owner 
or his engineer or architect, and “ trump up ’* a claim which, however triv¬ 
ial, may affonl a consideration for a new agreement on tho part of the 
owner, it being Impossible for the court to aacertain how sincere ho may have 
been in his claims or what value it may have hail at tho time.* Ho when 
a building fell before it was completed, it being disputed as to whether it 
was the coiitra<5lor’s or owner's fault, it was held that the question of doubt¬ 
ful liability was a sufficient consideration to support a new promise by the 
owner.’t 


‘ Dsna ». Hriiry. S«) Vt, «1« IISIWI, 

»Hill s. lilakc, 87 N. Y. ai«; J7 Amer. 
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* 17 Amer. A Bog. Kucy. Iaw 449, 
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Where a contractor was under a penalty (liquidated damages), to com¬ 
plete work, it was hold that under a release of tlie contractor from the con¬ 
tract, a promise to pay for day labor, by the owner, was supported by the 
fact that the contractors could have abandoned the contract by paying the 
penalty, and they had incurred a detriment by keeping at work, which they 
were not obliged to do. 

The consideration may bo found in the mutual promise to annul certain 
terms or to n^scind the whole agreement and to then enter into a new parol 
agreement, the agreements on the one side to rescind being the considera¬ 
tion for the agreement to rescind and the now undertakings on the other 
side. That no new and extraneous consideration is necessary in ordinary 
construction contracts has boon frequently held,* though there are cases to 
the contrary. 

* Sm Secs. 69, and 660-668, ir^ra. 
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CIIAPTKE VI. 

THE EiailTS AND LIAIUIJTIES OF lilDDEItH FOE PlD'iLIO WOEIC 

Till ADVEHTIHKMENT, IKSTlcrcTION TO IIIOOKliH, AKO FOHM'H IHUi PIU)- 
TOSALH. FOHMALITIIH, ItKqlOHKM1NT8. AN1» ICKHTIUrrEOSH IMHIHK!) ON* 

lUODKUH. 

132. Mode of Entering into Conetrnotion Contriioti/~In tiTnIing ilia sub- 
Jooti of construction imtl construction ctuitnictH it will not he ntHU-wsury to 
gointo tlni prolirniunriim of organisiHtton of cotujmnics, «»r of stH’uringclmrtcre, 
or floating the stocsk, 'riicso are aflairs that usually have hei’U atteniliHl to 
before the engineer* architeiU., buildtT, ami contractt»r are calletl itjum to 
lend their assistance. When the coiujiany hioi been crentetl am! the privi¬ 
leges, permits, grants* or francluses have beim obtaineil* it is then tliat the 
sarvices of the indttstrial element are sought.* 

When tin owner or company contemplates the ereiTion of works large 
anmigh to require the stirvices of an e3cpeHence<l and skilled mechimic*, it m 
a general practitte in this country to invite coiitractf»rs to rniike otTtTs or 
proposals to do the work required at a priiai named. ^Phe invilaiioiw are 
somiithlng private, and icnt to such persons only m the owner ttr eoinpariy 
may desire to do husinesi with; or they may take the chiiriicittr of jiuhlic 
solicitations, or advertisements for proposals. 

Til© initructions, eipliinations, and statements of the termii iitid ijiecifl- 
ciitions attending such negotiations are frequently of corwideriilile itupor- 
tiincii and compiisa, which jmrties to the ttontract iintl their ageiiii should 
iindiritand. The acts and cciremmiies iittomling tlimi iicgotiiittofw iirk© 
from the desire of ihc' owner or pnqirietor to retiiiii the jirivilege of creating 
and completing the itontriict. 

Th© lotting of ii large construction contract does tint diller grtmtly in 

*Tlie ©iigARlug ttid rclttlidrig of tie* |-iroffS«lotiiil perffcm tif lliii ciigiftrcr or 
archimet, aiitl the’relation aatl diitlim cresti'tl hy Uieir riniititct of ewi|iliijfiiiiai., will b© 
dlscu«©fl ill a kter elia|»icr. 8m Pan. iV.. iVi/m, 

liC 
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principle from the bartering and selling of every-day life. Before two 
parties can enter into a contract they must come to terms, that is, they must 
have a common uaderstanding of the terms of their agreement * This is 
essential to a binding contract. The usual way of entering into a contract 
is by one party stating certain terms and the other party assenting, both 
parties agreeing to be bound by those terms. The formal declaration of an 
agreement to abide by the terms proposed is not necessary. When the 
stateinout of terms takes the form of an offer, and tlio assent tliat of an 
acceptance of those terms as made, within a reasonable time or before tiio 
offer is recalled, such offer and acceptance constitute a binding contract. 
This fact, that a contract can bo created by tbe simple act of accepting an 
offer, has been a prime factor in establishing the ceremonies that precede the 
execution of a construction contract. Neitiior the proprietor nor the con¬ 
tractor, the seller nor the buyer, desires to make the initial offer. Each 
wants to make an agreement or bargain which is to his best interest, and 
whoever makes the offer sacrifices his chance of getting anything better 
than he himself has offered. If his offer is accepted, the contract is com¬ 
pleted; while the party to whom the offer was made may decline and solicit 
other offers. In every-day business affairs this gives rise to fencing and 
sounding to determine who shall commit himself to the terms of an offer. 
If it he a horse to sell, the seller will want the purchaser to make 
him an offer, ami the buyer will want the seller to name a price, ’'.rhe 
buyer wants to buy at the lowest price, and he knows that if he 
make an offer it may be accepted, which closes the bargain, and he may have 
paid more than he need to have paid had he known the mind of the seller. 
’'Fho same princijde prevails in larger transactions, but there arc several 
bidders usually for mivix contract. Proprietors having work to be performed 
insist upon receiving offers instead of making them. This is eminently 
Just, for it requires the party to prepare and make the offer who is bast 
qualified to undertake it. A skilled mechanic with a large experience in 
contracting and building can (certainly better determine the proper cost of 
an umlertaking, and should therefore be the one to offer terms by which he 
will undertake the execution of a contract for such work. Under these con¬ 
ditions the present system of inviting proposals has become universal. Pro¬ 
prietors and corporations havirig work to be done have found it to their 
advantage to insist that it is their just privilege to invite offers or proposals, 
not from one eontriictor but from several 

By announcing that several pro[)osHlH will be recenved, and that the pro¬ 
posal will hi* {iccepfiHl which is luo.st advantageous to the proprietor, con¬ 
tractors desirous of securing the work are induced to make close estimates 
atul thus give to tlie party inviting the offers the beriefit of competition. 
The contracts for all private works of importaiice, and for nearly all publia 


* Bees. SS-DS, mpra. 
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works are oiiterod into only after those preliminary negotiutions. 'I’ho inri- 
tatioiis to make offers is called the adi'eriinMment for proposals; the offer 
itself is called the propoml, tender, or bid; the aeeoptunce of the offer is the 
awardinn of the contract, and tho completion of thi' eeremoni/, 

'I'ho fact that a proposal or bid is hut an offer sliouhl not be lost sight of 
however much it is eiishroudod with iiiKtruclitnis, restrictions, and condi¬ 
tions, and that tho advertisement is not in general an offer, but an invita¬ 
tion to (iontractors or builders to make offers.’ 

'I'ho act or charter of many public organizations re<iuire8 that tho work 
bo ativertisod and proposals solicited from the public. 

'I’ho advantages of this system of letting work are twofold. (1) If 
honestly carried out by both parties, it gives to tho owner the benefit of close 
competition, and {!!) tho privilege of accepting the pmposal if tho offer is a 
good one, or of declining it if it is unreasonable. Ily inviting proposals the 
owner retains the privilege of assiuning the contract obligation to himself, 
while the contractor in making the proposal may have the obligation of a 
contract imposed upon him by tho mere atua'ptance by the owner of his 
offer in the same terms in which it was jnade. An offer plus an acceptance 
makes a contract, the obligation of which <!annot be escajanl. An offer may 
be reosdled or revoked at any time before it is accepted, but not afterwards. 
To prevent bidders from readling their offer, bidders are usually retpiired 
to accompany their proposals with a certified chock, which is forfeited if the 
offer b revoked. 

The advantage of competitive bids for work cannot ho overestimated if 
they are honestly made and the contract conscientiously awarded to the 
lowest responsible bidder. 

To got such proposals as can be compared they should one and all be 
made from precisely tho same data, and with the same means afforded to 
all for observation and study. A word or a wink that tends to give one con¬ 
tractor the advantage over another is an evil praidice that undermines the 
whole system, and is an injustice to the owner and to all the otlier bidders. If 
discovered, it affords a ground fur attacking the contract awarded upon such 
a bid, and may result in the contractor losing alt that he has earned. 

133. The Advertiseinent or Hetioe to Bidders—Invitation to Ooacraoton 
and Builders to Make Proposals. 

.....IMI’HOVEMENT. 

PHOPmAUa KOR . 

.. Kntfineer*e Office^ 

.... Hrmdtmy, New York City, 

.... 189 .. 

“S1AI.RD Bids foB Probosawi] for the construction or erection 
or for furnishing all the labor, toots, aptdiimces, etc., and materials 
neo^sary to build, to erect, and to do all the. . and to com- 

’ Lloyd's Law of Buildiaes (Sid ed.). % M: Eonter e. Uiman. M Md. SStS. 
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plete a certain.... [nam# ot structure or work].... at or on .... [name of way or 

stream) ... .in tilo town Or city of., county of.. state of 

., invited, and will be received at the office of., 

engineer or tirchitoct, or at the office of the Board of Commissioners of 

the Public Works, City Hall, city of.state of., until 

.o'clock-M. of.day of the week.the... . day of., 

IBI).at which place and hour the bids will be publicly opened and 
read 

“ 'I'ho bids will be compared on the basis of the engineer’s estimate of 
the materials and work to he done, which is as follows: 

I ttuns, [«I...... r/;J.jfi]-----, etc. 

“The work is to becommeiicod within... .days after the execution of 
the contract, ami to he continued with regularity until completed, which 
must be before the-day of., 189.. 

“ The amount of the bond romiired for the fulfillment of the contract 
will be the sum of. . .thousand dollars”; or, “The security required for 
the fulfillment of the contract will be per cent, of the contract price.” 

“ 'I'he contract will bo awarded to the lowest responsible bidder with¬ 
out reserve”; or, “'Pile right to reject [any and J all bids is reserved 
if the engineer, architect, oommisBionors, or board shall deem it for the 
best interests of the company, city, or state. 

“ Ueneral instructions for bidders, blank forms for proposals, plans and 
specifications and contract forms, and all other necessary information 
may bo hud j^or obtained] at the office of the engineer or architect, 

.Street,. 

“ Signed. .. 

“ Dated.” 

134. The Tonn of Advertisement to be Adopted.—In adopting the forms 
here presented for the letting of construction contracts the author has 
adopted what seems to Im a rational subdivision, and one that does not dopart 
materially from established forms in use on public works. Advertising 
is oximnsivo, and neitlier individuals, companies, nor the government can 
afford to publish full atid explicit instructions to bidders in the general or 
technical periodicals. Tlio advertisement tieed, tliereforo, contain only 
general information such as shall enable a contractor to determine if he 
would like to undertake the work. It should describe the character of the 
structure, work and materials required, its location, the magnitude of the 
undertaking, when it must be commenced and when completed, the amount 
of si>curity roquioMl, whether or not the lowest bid will be accepted without 
reserve, the last day on which the bid will bo received, where further infor¬ 
mation may be secured, ami who are the parties that invito proposals; and if it 
bo public work, the attention of the bidders should be invited to the act of 
congress or of the legislature, or to the ordinance, under which, or by virtue 
of which, the work is undertaken or authorized or by which it is controlled. 

This information is ample to advise a contractor whether the job is 
in his line, whether it is within his capacity tis to the execution of the work 
in the time named, whether ho can famish bonds and has time to make a 
careful estimate, and finally, whether he will compote for and undertake 
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the work offered by the parties, and under the supervision of the engineer or 
architect named. These facts determined, the contractor will apply for and 
receive full instructions for bidders. 

When the law provides that the terms of all contracts shall, before they 
are entered into, be approved by the board of estimate and apportionment, 
and another section provides that the commissioner shall have, power to 
make contracts on certain conditions, and provides that he shall advertise 
for proposals to perform the work ^^in such manner and on such terms and 
conditions as he may prescribe,^^ the terms and conditions referred to 
in the latter section are merely those which the commissioner deems it 
necessary to put in the proposals, and not the terms and conditions of the 
contract, but that the terms and conditions of the contract to be made must 
be approved by the board of estimate and apportionment.' 

135. As Regards the Advertisement or General Notice to Bidders.—In the 
absence of special requirements, boards of commissioners have authority 
to designate the official newspaper in which advertisements and notices shall 
be published, but such designation cannot continue for a longer period than 
their term of office, so as to bind their successors in ofidee.^ 

The requirements of a statute prescribing the mode and time of advertis¬ 
ing for bids are mandatory, the compliance with which is a condition prece¬ 
dent to the power of a municipality to enter into a valid agreement in respect 
thereof. * If it be required by statute, ordinance, or resolution that the ad ver- 
tisement be published in designated newspapers, the contract will be invalid 
if it is not published in all such papers and strictly as required by law or 
ordinance.** It has been held, however, that when the statute requires work to 
be advertised in a newspaper for three weeks, but the ordinance of the city 
ordering the improvement provides for publication in two papers, that the 
proceedings are not rendered invalid because it was advertised in only one 
newspaper ; ® and a certificate of publication stating a thing has been pub¬ 
lished ^^five times^' does not show that the statute requiring it to be pub¬ 
lished for five successive days was complied with.® When the paper desig¬ 
nated suspended after three publications of the four required, a publication 
in another paper for the remaining week was held insufficient; ^ and where the 
designated official paper had ceased to be the official paper before the last 
insertion of the notice, the notice in it was held insufidcient.® If it is pro¬ 
vided that notice may be given by posting in lieu of publication in a news¬ 
paper, an insertion in a newspaper for a time until the newspaper is sus¬ 
pended, and a posting for the balance of the time, is insufficient;" but where 


1 People V, Waving (Sup.), 39 N. Y. 
Supp. 193; Lynch v. Mayor, etc., 87N. Y. 
Supp. 798, duiinguialied. 

^Shelden Fox (Kan.), 29 Pac. Rep. 
769 [1892]. 

® McCloud u. City of Columbus (Ohio 
Sup.), 44 N. E. Rep. 95. 

^Taylor t). Lambertville, 43 N. J. Eq. 


107; 16 Amer. & Eng. Ency. Law 821. 

® Connersville Merrill (Ind. App.), 42 
N. E. Rep. 1112. 

® Chandler «. People (Ill.), 43 N. E. Rep. 
590. 

'Pownsend v. Tallant, 33 Cal. 45. 
*B?iRey ' 0 . Lavitt, 12 Me. 378. 

^ Falkner tj. Guild, 10 Wis. 563. 
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the designated paper was merged into another, taking the name ot the latter, 
it was held sufficient.' If certain public officers are required to designate the 
papers in which notice shall be published, and they fail to do so, a publica- 
tion in all the papers from which they could have selected is good.* 

When an officer has discretion he may designate a paper not published in 
the state.® If the notice is to be published in a newspaper, it should be a 
secular paper of general circulation, printed in the English language and on 
a week-day. If printed in a supplement to a newspaper, it should have the 
same circulation as the newspaper itself.* A mere advertising-sheet has been 
held not a newspaper.® 

The place of publication is not where a newspaper is printed, nor where 
it is sent for distribution, but where it is first given to the public for circu¬ 
lation.® A requirement that the notice be inserted in a paper printed in 
the county is not complied with by inserting it in one published in • 
the county, but printed elsewhere." A city papermust be published 
and circulated in the city.® 

If it is required that printed notices be posted up, a publication in a 
paper is not sufficient.® A court-house and a schoolhouse have been held 
public places, but it seems not necessarily conspicuous places.'® If the 
charter or act require that a notice be published for a certain length of time, 
and the period of publication is one day short of that required, it will 
be fatal to all subsequent proceedings." 

If the statute require that the work be advertised for a certain period 
prior to the letting of the contract or to the opening of the bids, the failure 
to so advertise will invalidate the award.'* 

A mistake in an advertisement that is unimportant does not vitiate the 
proceedings so as to require a readvertisement for proposals, in the absence 
of any allegation that any one would have bid more than was bid if the 
error were not ihade. It was so held when three of four newspapers 
printed correctly the date on which the proposals were to be received, 
while the fourth paper named a day and date that was impossible.'* 
Authority by a city council to a clerk to issue a notice for bids is not lost 
because the clerk made a mistake in his attempt to publish it, if there is no 
evidence that any one was misled or harmed thereby." When the charter 


^ Sage v. Central R. Co., 99 IT. S. 334. 
® State V. Gloucester Co., 50 K. J. Law 
685; and see People v. Chill (Sup.), 39 H. 
Y. Snpp. 372. 

® Mopley D. Leophart. 51 Ala. 587. 

^16 Amer. & Eng. Ency. Law 822. 

* Tyler 1 ?. 3owen, 1 Pittsb. 225. 

* Le Roy v. Jamison, 3 Sawy. (U. S.) 269, 
" Bragdon v. Hatch, 77 Me. 433. 

8 Haskell Bartlett, 34 Cal. 281. 

* Kretsch v. Helin, 45 Ind. 438. 

16 Amer & Eng. Ency. Law 820. 

State V. City of Bayonne (H. J.), 8 Atl. 
Eep. 295 [1887]. 


>2 Re Pennie, 108 K Y. 364!; Burke v. 
Turney, 54 Cal. 486; and see Baltimore v, 
Keyser (Md.), 19 Atl. Rep. 7()6, in which 
case a bid was accepted which was re¬ 
ceived six minutes past the time, and one 
properly deposited was rejected because 
the officer to whom it was delivered was 
late. See also People tJ. Yonkers, 39 Barb. 
(H. Y ) 266. 

18 Appeal of Gilfillan (Pa.), 22 Atl. Rep 
593 

1^ Gilmore D.TJtica (K. Y.), 29 N. E. Rep. 
841. 
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requires that special ordinanee ordering the work to be done shall he 
passed before a public improvement is made, and a general ordinance has 
been passed which declared that the council shall order the construction 
of the improvement proposed, and directed the engineer to advertise for 
bids therefor,^^ it was held that the fact that bids are advertised for before 
the special ordinance is passed will not invalidate the proceedings/ 

Usually all preliminary acts and resolutions are held conditions prece¬ 
dent to taking final steps to letting the contract/ 

The posting of a notice from 9 o^clock a.m. of the first day and which 
remained posted until 4 o^clock p.m. of the fifth day was held to have been 
posted five official days/ An advertisement stating that bids would be re¬ 
ceived up to a certain hour on Saturday, September 19,1875, when the 19th 
was Sunday, was held an unimportant mistake, the notice being otherwise 
sufficient as to time/ 

When it is required that the board of public works should advertise, an 
advertisement issued from the office of the board signed by its president, 
and stating that a satisfactory bond must be filed with the board, was held 
sufficient/ 

136. Instructions to Bidders—Work is Undertaken by What Authority 
and under What Restrictions. 

PUBLIC WORKS,. 

.IMPRO YEMENI. 

PROPOSALS POE BUILDING. 

. Engineer's Office, 

.... Broadioay, New York City, 
.. 1897. 


GENERAL INSTRUCTIONS POR BIDDERS. 

'^This work is undertaken by virtue of {ov in accordance with, or in 

obedience to, or to conform to, or to comply with) ordinance., 

(act of legislature, the act of.^incorporation., or 

under the charter of the city of., or the.company, or acts of 

congress) approved the_day of., 189.., under which act (or 

charter, or ordinance) this improvement is undertaken, and to which 
the attention of bidders is especially invited. 

The attention of bidders is also invited to the acts of congress 
approved 1885, as printed in Vol. 24, page 414, U. S. Statutes at Large, 
which prohibits the importation or immigration of foreigners and 
aliens under contract or agreement to perform labor in the United 
States or territories or the District of Columbia. 

The attention of bidders is especially called to the provisions of 
legislative act, chapter 277, Laws of New York of 1894 ; and act chapter 
413, Laws of New York of 1895, relating to the dressing and carving of 

^ City of Springfield xi. Weaver (Mo. Rep. 794. 

Sup.), 87 S. W. Rep. 509 ; Keane v. Cush- ® Kueeland v. Furlong, 20 Wis. 487. 
ing, 15 Mo. App. 96, disapproved. * Case v. Fowler. 65 Ind. 29. 

* Corsicana v. Kerr XT ex.), 85 S. W. * Beniteaut?. Detroit, 41 Mich. 116. 
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stone used in New York state work; and also to the provisions of act 
chapter 622, Laws of New York of 1894, relating to the hours of labor 
atid rate of wages, and to the employment of citizens of the United 
States/^ 

137. Necessity for Eestrictions and Regulations.—Public work is usually 

authorized by an act of congress or of the legislature of the state, or is 
undertaken under a charter or franchise bestowed by the government. 
The fa(d that it is public work implies that it is for the benefit of the pub¬ 
lic, and that public interests are involved which must bo protected. 

To secure competition and prevent combinations and conspiracies tend¬ 
ing to favoritism and to defraud the people and the government, it is there¬ 
fore usual to incorporate into the act or charter a clause requiring the work 
to be advertised, bids solicited, and the contract awarded to the lowest 
(responsible) bidder. 

138. The Requirements of the Act or Charter are Imperative.--When 
such an enactment has been made, it is not directory merely, but it is 
imperative in the requirement that apeoifications shall be prepared and 
published, the work advertised, and the contract awarded to the lowest 
bidder.^ The law is interpreted strictly, for when in an act the legislature 
declares that a boiu*d of public works may advertise for proposals, etc., 
it has beau construed to mean that they shall” advertise for proposals;* 
but in another case luub^r a statute which provides that a board shall have 
cotitrol of tlie construction of improvements, and that it may advertise for 
proiiosals and may accept or rtyec*,t any proposiils, it was held discretionary 
with it to advertise or not as it might elect.® ^ 

When there are two sections to an act, one of which provides that the 
board of 8U|HirviHor« must” coritract for publishing the delinquent tax list 
with the lowest bidtler after ten days^ notice of the letting of the contract, 
and the other requires the tax collector to publish the delinquent list by a 
certain date, it was held tliat, on failure of the supervisors to contract for 
publinhing the list, the tax collector was not authorized to do so.^ 

Under an act wliieli gave an election to commissioners either to carry on 
the works by tlieir own engineers and with labor employed and materiale 
furnished by themaolvos, or to let out the whole or parts of the work by con¬ 
tract to tlie lowest bidder after advertising in the newspaper for proposals, 
it was tudd tlmt, the commissionerB having elected to let the work out by 
til© latter method, they must give it to the lowest bidder, and a contract 
awarded to one wlio was not the lowest bidder according to the terms and 

» Bmvtir P. Thfi Truiiees. Itt Ohio 8t 07, M N. Y. Bupp. 50, 5 Mlsc. Hep. and 
and mmM eiM : Dalki t. Ellison (Tex.), Banta Cruz Oo. Heaton (Oal.). SB Pac. 
Siift, W. ilMt (Iraene e. New York, Ikp. 698; Bmelteer Miller (OaL)» 45 
1 Hmi ' N. YO 24, Bux. lltsp. 264. 

9 McBrlfm e. Grand Rapids, 56 Mich. 95, ^ Bmeltzer Miller (CaL), 46 Pac. Rap. 

» Fllzcerald ». Walker (Ark.), 17 B. W. 261 
Rep. 702 and mi People ©. Buffalo, 

* 8m Sees. 50-*66, mpra. 
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specifications advertised and proposed, was unauthorized and void.' When 
commissioners, by a single vote, have once elected the manner in which work 
shall be done, their power of designation is gone."* Bids for public work need 
not be invited unless it; is expressly required by statute, charter, or ordi¬ 
nance.^ The provisions of a city charter requiring contracts to be made upon 
advertisement and sealed proposals have been held not to apply to contracts 
by the commissioner of public works for public work authorized by special 
enactment.^ The improvement of a public park belonging to a city has 
been held not a public improvement within an act requiring the city to ad¬ 
vertise for bids for work and materials for public improvements.*' If the 
provisions of the law be not carried out, and a contract be awarded in a 
manner contrary to the express requirements of the statutes and charters of 
the city or company, the irregularity may be set up as a defense to the 
action on the contract.® 

Contracts by a municipal corporation, a county, or the state must be 
within the act creating them and within the privileges and powers of their 
charter, constitution, or organization, or they are void, and the contractor may 
recover nothing for his labor and materials. The statutes are obligatory and 
not merely directory.’' 

If work has been done under a contract which is void for having been 
entered into in violation of an express provision of the statute law or the 
charter, constitution, or ordinance, the contractor cannot recover for the 
work done or the materials furnished: not on the contract, because the 
contract is void, which is equivalent to saying there is no contract; and not 
on an implied contract or quantum meruit^ because there is nothing from 
which to imply a request to do the work except in the manner required by 
law; or by request of the public officer who assumed to make a contract 
which is null and void, not having the necessary authority.®* 

The requirements of the act that, before the awarding of any contract for 
any work authorized by the act, the city council shall invite sealed proposals, 
and shall award the contract to the lowest bidder, apply to every contract 
authorized by the act, irrespective of the character of the work to be done, 
or of the mode in which the expense is to be paid.® If the charter provide 
that no contract shall be made for any public work, or for any supplies for 

’ Dickirjson City of P., 75 N. Y. 65 * Walshs?. Columbus, 86 Ohio St. 169. 

[1878]; Bigler tj. Mayor of M. Y., 5 Abb. ® Many casefi cited in 15 Amer, & Eng. 
ll. Cas. (hf. Y.) 51. Ency. Law 1091. 

® Bigler Mayor of Y., 5 Abb. N. Evans on Agency 211, 212; 15 Amer. 
Cas. Y.) 51; accord People v. Board of & Eng. Ency. Law 1084^5 and cases cited; 
Improvement, 43 Y. 227. Young v. Mayor of Leomington, L. R. 8 

a Cummings v. Seymour, 79 Ind. 491; App. Cas. 517 [18831; and see Smith v. 
Kingsley v, Brooklyn, 5 Abb. N. Cas. (H. New York (Sup.), 31 N. Y. Supp. 783. 
y.) 1 ; Yarnold v. Lawrence, 15 Kans. ® Bonesteel Mayor, 22 N. Y. 162 ; and 
126; hut see Adamson v. Nassau Electric many cases in 15 Amer, 'Eng, Ency. IjAW 
R, Co. (Sup.) 33 N. Y. Supp. 732. 1085. 

* Greene v. Mayor of N. Y., 60 N. Y. * Santa Cruz Rock-Pavement Co. t>. 
803. Broderick (Cal.), 45 Pac. Rep. 863. 

* See Secs. 50-53, sup'a. 
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the city, and no such work or furnishing supplies shall he commenced, until 
the contract therefor has been approved by the council, all contracts must 
be submitted to the council for its approval or disapproval, without regard 
to auxiliary and supplementary powers to contract conferred upon commis¬ 
sioners, boards, and other officers.* 

It is imperative that a contractor exercise every precaution to have the 
contract in accordance with the law, for although the city officials may 
bo honest and honorable, and the city be inclined to meet his just claims, yet 
any person interested, as any taxpayer, can object and have mandamus issue 
against the city to prevent a recovery for anything that has been done under 
an illegal contract.* 

139. Instructions Should Give All Necessary Information to Bidders.—Any 

irregularity in the proceedings directed by the act or charter by which the 
work is authorised to bo observed may avoid and destroy the contract. 
Therefore when j)ublic work is required to be let to the lowest responsible 
bidder upon noti(a^ of the work or material required, sucb notice should give 
all the necessary information to enable parti(‘8 desiring to bid to make 
estimates. Resort cannot be allowed to mere verbal explanation to ascertain 
substantially all that is contemplated to be done, as that might lead to favor¬ 
itism and other mischief intended to be avoided by the statute.* 

If a charter provide that bc^fore proct^eding with atiy proposed public 
improvement the detailed estimates of the (‘.osts of such work or improve¬ 
ments shall be made, and if the city ordinance provide that the owner 
is entitled to notice of the intoiulcd improvement, a contract made without 
any estimate of the cost and without proper notice of the improvement 
is illegal and not binding. The proceedings are void, and the collection of 
a tax levied to pay for the improvement may be properly enjoined.* If the 
act or charttir requires public notice of proposals and that the contract be 
awardcal to the lowest responsible bidde^r giving adequate security, and 
security be furnished by the lowest bidder, any contract not in strict compli¬ 
ance with the law or charter is unauthorized and void.'* f If the act requires 
that a certain number of days^ notice be given of the time for the bids, it is 
mandatory and must be complied with.^ The illegality can be pleaded in 
defense to any action on a contract which has not been made strictly as 
required by the law.® 


* (’onunon OouiH'il of Detroit v. Public 
L. Comm, of Detroit (Mich. K 69 N. W lUm. 
66*1; People ® Wariog (8up.). 119 N. X. 
Supp- 199: etfid ms Alford v, Dallas (Tex.), 
86 H. W. Hep. 810. 

« LltthT Jayoe. 134 Ills. 12B [18891. 

® Mills ® City of Detroit (Mich.), 64 N. 
W.ltep. H97. ‘ 

^ In r«Eap:cT, 46 N. Y. 100; Maxwell e. 
Btamlaus, 68 Cal. 889; F«'ople ??. Gleason, 
131 N. Y. 681 (1B90J; Bmith t?. Mayor, 10 
H.Y.604. 

177, 178, ir^ra. 


s Boerd Gillies (lud.), 88 N. E. Rep. 
40. 

® Dillon’s Mmiic. Corp’ns, % 466 (4th 
ed.), and mmn cUed; McDermott Board 
of Jersey City, 28 Atl. Rep. 424; Shaw v. 
Trenton, 49 N. J. Law 889; States. Cun¬ 
ningham (Ncl),), 69 N. W. Rep. 486; Hcidle- 
burgh Bt. Francis Co , (Mo,), 12 8. W. 
R4fp. 914 [1889]; Littler v. Jayne, 124 Ills. 
128 [18881; Dickinson v. Poughkeepsie, 75 
N. y. 05 (18781; Davenport Klien- 
schmdt, 18 F&c, Rep. 249 [1887]. 

f Sm Secs. 188, 184, supra. 
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When the statute required good and sufficient security for the perform¬ 
ance of the work/^ a contract given to the lowest bidder without requiring 
^^good and sufficient security is not legal, and the contractor cannot 
recover for the work when done, it not having been accepted or used.^ The 
neglect to insist upon security is not material where the charter provides for 
" good and sufficient security, as required by said board,^^ it not appearing 
that the board required any security.* 

When the laws require that certain work be let or franchises be sold, such 
statute requires that the transaction be on a cash basis or for cash, and an 
offer to pay percentage of the gross receipts, or to do or provide any other 
thing, in consideration of such affranchise, cannot be considered.* 

140. There Must be Competition, in Compliance with the Statute or 
Charter.—The power of the city to make contracts is limited and can only 
be exercised in the manner prescribed. There must be competition before 
a contract can be awarded.^ 

If a charter provides that the contract be given to the lowest responsible 
bidder giving adequate security,^’ officials authorized to let the contract may 
not arbitrarily reject the lowest bid and accept a higher bid without facts 
justifying it; there must be facts tending to show that the lowest bidder was 
not responsible, or at least some pretense to that effect. * 

Canvassing by the engineer, or permission by him to the contractor to 
alter the bid where the proposals have been referred to him for calculation 
and comparison, or any acts by which one bidder who was not the lowest 
bidder is made to appear the lowest, will render the contract void and unau¬ 
thorized.® The making of a contract at different prices, and according to a 
different classification of the kind of work, and with new and material clauses 
inserted, which were not offered to the other bidders, will destroy the obliga¬ 
tions of the contract and render the contractor's rights thereunder null and 
invalid. He cannot recover for what his work is reasonably worth. 

A contractor should insist upon the contract being executed in the same 
terms and according to the plans and specifications upon which he has made 
his bid, and whether to his favor or detriment should be no excuse for his 
not requiring it. Engineers and commissioners will realize the great detri¬ 
ment they may cause their favorites and friends by seeking to benefit them 
or favor them to the exclusion of other competitors. The law is well settled, 
and anything which does not fairly and fully satisfy the requirements of the 
statute, and does not secure to the state or city the full benefits of the com¬ 
petition which is sought, may render the contract void and not binding upon 
the city.^ 


^ Mackey v. Columbus (Mich.), 38 N. 
W. Rep. 399 [18881. 

* Carey «. East Saginaw (Mich.), 44 N. 
W. Re]^. 168.’ 

* Thompson v. Board of Supers (Cal.), 44 
Pac. Rep. 230. 

*Shaw V. Trenton, 49 N. J. Law 339 


[1887]. 

‘^People V. Gleason, 121N. Y. 631 [1890]. 
• Dickinson v. City of Poughkeepsie, 75 
K. Y. 65 [1878]; Smith t). Mayor. 10 N. Y. 
504. 

Dickinson v. City of Poughkeepsie, 75 
Kew York 65 [1878]. 
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141. Public Officers cannot Legalize nor Eatify Void Contracts.—-Such 
contracts are not merely voidable ; they are void and cannot be made valid 
by subsequent acts of the city or its officials.* Nothing is added to the 
legality of a claim under such a contract by the conmion council auditing 
and allowing it, for they have no jurisdiction bo to do.* Thougli the 
contract was let to one who was apparently, but not in fa(;t, the lowest 
bidder, it cannot be made binding upon the city by acceptance of the 
materials or by ratification by an officer or otherwise, except in tlu^ form 
prescribed by law,® Nor does the auditing oE such a (dairn by the board of 
audit stop the city from denying liability on the ground of fraud in the 
making of the contract.* A contract let when the appropriation for the 
work was insufficuent, is not ratified by a subseipumt a[)pr()priation/ 

Where the charter requires that, before any improvement shall be 
commenced, tlio city council shall pass a resolution ordering the satne to bo 
done, the coumfd cannot, after the improvement has been completed, pass 
an ordinance ordivring the same to be done, so as to render an assessment 
therefor against the property owners valid.® And when an acd provides 
that ^^no person sliall Ih* employed or permitted to teach in any of the 
public scliools of the state, * * * who is not the holder of a lawful 
certificate of qualification or permit to tcmdi, any contract made in 
violation of this section shall be void it was held that wlnu’O a teacher 


is employed who does not liold a eertifieate, tlu^ snbsc'qnmit protuirement of 
such eertifujato does net rtmder the cuintract of em|)Ioym(mt valid.’ If a 
city cliarter provides that a cdty is not hound by any (‘.ontraefc unless author¬ 
ized by an ordinance and in writing, officers of the city cannot hind it by a 
contract not in writing.” A re-awarding of the ccmtract by the common 
oounoil over the veto of the mayor and without any qiitmtion or objection 
that tlie lower bids were formed and made by responsible parties, does not 
make it any nioro valid.® 

When contracts are recpiired to bo let to the lowest responsilile bidder 
and approvcul by the governor, and an act makes the payment or acceptance 
of money for refraining from bidding a misdemeanor, ami the criminal 
code imposes a puniahment for a conspiracy to prevent bidding, a letting 
to a firm, which is formed for the purpose of preventing bidding, some of 
whose members have been paid by the others for refraining, is void, not 


* Dillori’M Blue if. Corp’na (4tli fd.), § 
4eS. nnd mmm nM ; N- c*l -r. Bau AnUHdi» 
(Till), n B W. liep. Bfoua Crxm 
ruv. Oo. t. Broderick (Cal,), 45 Fac;. Hep. 

86a 

People t Gleaton. 121 N, Y mi [18IK)], 
dMmgukhlrvi E, E Gan L. Go. a. Don¬ 
nelly, ea N. Y. 557; Artua r. B|K^kan0 
Wfish.). 85 Fac. Hop. 1068; CsunVa t?. 
I(»yle, 9 Ind. 2§6, mul Ufds, 68 Arn. De?*, 
298. Amer, & Eng. Etiev. Law 864. 

» Nelson City of New York (N, Y. 
AxmX 29 N. E.’ lien. B14: itMrtrdm 6 


N Y. Rupp. 688. 

^ Nelson ??. City <»E Now Yevrk, Hupm. 

* Iiniianapol s i Wane (Itul.), 42 N. E. 

Hep 901. 

^ Bneklev u. <8ty of q'aeonm (Wash ), 
87 l^ie. Rep. 441; '^nd me Ellis v, Cle¬ 
burne (Tex ). 85 B, W. Rep 495. 

^ II son r r. Sheldon Bcliool Dist. (N. D.), 
59 N. W. Rep. 1085. 

** Arnot u. (dty of Bpokane (WaHh,), 83 
Par Rej). 1068. 

® Peoples. Gleason, 121 N. Y. 631 [1890]. 
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being a letting tti the kiweit bitliler witliiii the iinmtiiiig of t!i® ccmititotion, 
and altliciugh ilio k bf ttiu gmmnm iind by iiri aipert 

printer aji|winiod under the aut, tiiu! witlnn th« iiiaiiiiiiiiii pricii fixed by it. 
An aiiswtir aelling up a eanibituitiun in llui fiiriii of n firm to priifiiiit com- 
potiticin in bidding, that the bidu wore iiuulii iiiiil oonlriiotg iinkired into 
purauani to tbiii purpt^mi, and that oiniidii tif tlio iniiiii|iiriitori {mid oortidn 
otlier^i for eiitoring into the aombinatHiii, k aulliinoiiliy iijiimifio on gonoral 
dmniirm*; Iho proiiiinption arming from fiiotn ihiit thii iHiimpirators 
would othorwiio tiavci ooinpotod at tbo bidding, liiii wlniti in not iiitop{Miti 
by aofca of thi ooininis^iiont^ra of publio ooniriioti donti tin tlio fnitli of the 
Yiilidily of the letting projudioial to the firiin* 

142» The Lffiiktare may Eati^* Cealmcti. --11io itinj ratify 

a eoniraofc enterod into by a inuniidpal rorjt«rati«ii ff*r a pnbliti |nir{K)se 
wbioh was uMm aimt aiut void, ami itius romlor it valid and binding. Such 
a oontrimt Imving bcmomo valitl by a later oniiolnioni, it is not nfftmtod by a 
itili later not wltieit risitured tnirkuii other foriiis and eeretnoniei which had 
not hoeii e 0 m{>liod with,*' 

laigiilatifii iiniiotinnnt will not la* held a raliflniiitni of illegiil iioti in the 
parforiiianoii of work wniiiittuirimnt by n previous net unless t!ui intention 
»o to ratify k apfiareni mid tieyond t{utmiion.* A Iiiliir etimdinerit authori¬ 
sing the Ofoton lUjuediiol lamrd ** loeonsiruei work mentioned ami to fur- 
niih matitriiils ntimtssary for the same in iuelt jdnees mid in iucih manner 
by contract m they may deem the putilie mlnreiis rerjiiirti^^ wiw held to 
repeal an earlier act which reqtiiriid ** that all conlrfielsiilioulil he awarded to 
the kiwtiafc bidder for the iiirtte resjua^lividy, wtlli iisnirity, and 

every swell contnmt stioutd bu tlpemeil conllritted in mid to lowest 
bidder at tins time of opening the bids/** 

If the oonililution of the slate reijiiire that t}i« work be adfiirtiw! and 
let to the lowest lihlder, the tegislutiiro mnnol iiiiilioriiti fiftlrori of the itate 
to eoiitriict in any other way,* The legiihiliire emiimt, in nmm states at 
least, atilliorixti city oRleer« to pay money to lift inditidiiiil for wliloli thori 
is no legiil iind ififorcimtile tdiism, for it is a ** ffifi ei/ puMm timiiff within a 
ooriitiliiliofiiil ifililbition rigiiinst gifts/** 

143. A Coalraotor ^mmt Etcotir initr a ¥#M or nitfil Coatraci— 
Whan tfwi cfiiitmcit prcrfiib^i that nil entitniela for work mid «ii{ipllei for 
mom tfiiiii 11(111 aliiill Im kit to **ihii lowtwt r»|Miiiiitile bidder giving 


t Dffiieiii P. Iliikker (Ill.b li M. K 
Ifcp, llll i WMIlj 

* llrowii p. Mayor III H ¥ fiaia]; 
llfriwfi e *1 liuti, : 

H'lfili H|p, Mari*" e, V»ii 40 

Mlelit 4111; P4liiier p Tingle (OliiiO. 4h 

N» B lb"p ilii; llitrlirl t Hn.waokw. 
m Wl% i*l; PniP'ill f Cli, Honlierit llv, 
€ 0 . (Cl. i\l Ti Wml ilCI: Cltnifitt 

Walllktr(Iowak N W. Ilrti, 4iT 


leit. lull lliere »re Iti llie ecintmry. 
A tif ritiri in rriliiin’i Miiiiic. 

full riid. f ii«i# 

* fCiinfsIr-y p. Itriioklyii, muma. 

l*rft|iii+ r Ai|. Biwid, 

liikrir 

* Miilidv P. Mfiititl lien* t** Ins. Oo. 

({k»io 1 ,4i rat" ii-p, mn, 

* Ckmllii i. Matt frtaciTO 48 I^Oi 

Hep. m. 
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adequate security/^ a letting of a contract to one not the lowest bidder 
without showing that the lowest bidder is not responsible, nor his security 
is inadequate, nor any pretense to that effect, is illegal and void, and the 
contractor who has done work under such a contract cannot recover for his 
work.^ Municipal or public corporations are not liable for the value of 
materials furnished under illegal or forbidden contracts when the munici¬ 
pality cannot choose whether or not it will retain or reject the benefits 
of such work or materials;* nor will the fact that the contract was let 
to the contnmtor as the lowest bidder enable him to recover. lie cannot 
recover the value of the materials furnished under a contract fraudulent 
or void,* 

A county is not liable, therefore, for a court-house erected upon public 
ground under a contract made in disregard of a statute that forbids con¬ 
tracts for public structures to cost more than $500, unless to the lowest 
bidder, upon plans and specifications previously adopted, eveti though the 
county use the buildings. The requirements of such a statute apply to 
contracts for parts of such structures. The rule applies to alteration or 
additions, in the course of construction under a legally made contract, the 
cost of which exceeds 1500. If bids are not iiwited and the contract 
awarded according to law, the couiity is not liable for the price or value of 
the work at) undertaken,'^ 


When the law prescribes a tun-tain method for the exorcise and execution 
of special powers conferred they must be tuirritul out as required. The con¬ 
tractor cannot recover, notwithstanding a statute exists that provides that a 


contractor shall ho entitled it) recover if the wt)rk has been done and 
materials furnished in good faith, under a contract with the county authori¬ 
ties, in making whicli they have not pursued the forms prescribed by law. 
Such a statute was held to have no connection with the ctisea in point/ 

A sower assessment, valid ot) its face, is void if the contract wjis let with¬ 
out advertisememt for proposals, ami an owner of assoHsed property may 
recover a payment made by liim in ignonince of the invalidity.* 

If county commissioners have authority to contract, and work is done 
and materials fuDuahed with their knowledge and consent, and they have 
been accepted and used by the county, it is generally held that the con- 


» Brady Mayor. 08 N. Y. 81^; McDon¬ 
ald V. Mfiyor» 68 N. Y. SH; I)k’kiuHon tu 
Poiig!)kf‘t!p8ie, 75 N*. Y, 65; People t>. 
Gleason (N. Y.). 25 K. E. Eap. 4 f 

^ Riehardson r Cotinty of Grant. 27 
Ped. Rep. 495 • Dieklimon City of P., 
75 N. Y. 65 fl878|: Fiu)ple GlemM>n, 
121 N. Y. SJIi (18901; Bigler Mayor 
(N. y1 5 Abb. R Cm, 51. '' 

® Nelson ti. City of N. Y., 29 N. E. 
Bep 814; aflrming 5 N. Y Bupp. 088. 

Richardson Grant Co. (Ind.), 27 Fed. 
Rep. 495 [1S8B1; Buchanan Bdgo, Co. v, 
Walters fOom. PLL 8 Ohio K P. 170: 


State Biddle (Com, PL). 8 Ohio N. P. 
178; ami m Ilovey Wyandotte Co. 
(Kans.s 44 Pac. lic‘p. 17; 'Townsend -a. 
Holt C'o. (.sbdK). 59 N. W. Rap 881; Lit- 
tier r. Jayna, 124 Ill. 128 [1888], Oon- 
tnict for eight statues; so held whan the 
eontraetor kept at work on a public buiid- 
itjg aftetr 1)6 had instruetions to stop work, 
Epperson t. Shelby Co., 7 Lea (Tenn.) 
275. 

^ Haitilaburgh a, St. Francis Co. (Mo.) 
12 B. W. lien. 914 [1889]. 

«Muttml Life Ins. Co. v. City of H, Y. 
(Sun.). 29 K. Y. Sunn. 980. 
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tractor maj rccofcr thci rciwonahlo valuta of hin work iiiul iiiaturials without 
mi exproflji coiitriutt* There iiiuat he no atiitutii wliieli rtH|iiiro« tm express 
contract/ 

144 Labor Laws and Limitations Mnit be Complied With.—Iliti iwlver- 
tisemont, proposiil, iiiul award of the coiiinict iinwt vmdmm to ihii lawa^ 
charters, and ordiniinccs miacttHi with regard to unrlt wmk, not ontj as 
regards the manner of soliciting proptmaK Imt of entering inio iho eontimefc. 
If there am general atatuies, «neh m those prohiliit-iiig foreign contract 
work, or limiting the niiinlH^r of hours hiiior per daj, or llie eiiijiltijment of 
alienior minors, t!te bids and eontrinds mnat ht^ Hindis and execnitiMl in con¬ 
formity with atich laws and ordiiiiinees/ and they slnmld he lironght to the 
notice of contractors in the iiistnndions to tiidders, tiiid the bidder should 
be reqiiiraci to obner^'ii them in his proposal and estininte. They should he 
made separate stipnlatioiia in the mmimet This adviee h given for the 
benefit of the bidder as well as ilie public otliet^n It is the duty of the 
public ofllcer to proeeed in acaacrdain^e with tin* law*s tmaeled, witlioui ques* 
tioning their constitutionality or legality, m* long us there is no conflict in 
Mi mrioiiii dnties; mid if the bidder wdli linve his projaiml considered, he 
muit miikci it conform to the standiird adopti»d and by wliieti the huh are 
to be Jndgiid* If he doci not do this, his led is |iretiy ei^rliibi lo be rejecttHl 
- 1 ^ informal* The conatiiiititmality tir legality of such labor laws can be 
toiled when they are f iobited. 

lAWi which forbid coitinodors to iieeepl mori^ Ihiin eight hours for a 
day^i work, except in ctwes of necessity, liiive been held not to abridge th© 
prifiligesof citbeiis iintltir the United Hluies etiiislitiitioii, art. 14, mm, I, 
or to deprive any eitirsm of his rigfits mid privileges under tlm eoiiititiiticm 
of the Btatii of New York, art. I, sec. 1/ 

In Colorado a different decision wits reiiehed, iiitd itii^ coiirl hold that 
^^fibill prohibiting ttiinitig and iimiiiifiiiTnriiig eoiitpiititei to eoritract with 
their ©inployeei for labor for more tfimt eight Iioiirs m iliiy k in fiotiitifiii of 
the rights of parliea to make their own mnitimU, iitider the roiwtitnticiii of 
the Unitoti Stalim (fmirtisii'itli amendmtiiit), and the bill of rigliti of the 
constitution of Coloriwlo/ While a city omiticil inii| by ordiimiiciti diiiigtiat© 
thi nnmlMir of lioiiri Mmnm ihiill work iiii ttin {iiiblic worki of tliii city, it 
Oftiinot nmki a fiolatloii of inch onlinantw a iiiiidiirtieEitor,* 

III Inciknii the act prof iding that eight fiours aliall ociiiititiite a lopl 
d||% work tippliii only wlioro llio omplo|iwmt i« lij Ihti day/ Coiilmctors 


Co. t. CllilM. ft iTami*) 
mnMm klklm «. Itoaiialili Co„ ftl 

* Wslciat % lAwriBCt ti Mo, fIS; 

% Etekfier* S W. ^ S. (Pa) 
181:1 Am* A lag. Incf. I^w 1 ^. 

•Ftopli t* Ini. IM., M Ikrb. 

m. ¥4 mt Wii^nt t. Phlla*. S Efw^ 


♦While* «?,, In Premie % 

lirck linf.l. an M. Y. Hupp. 411 

• la r 0 Mliflii Hour Liiw CC^iil, Hiipd» 
Fit% IlifH, Mfmhip^ Ifeiliiiwi p, Shciul- 

ters (rail, €4 Pai% Itrp. ilS 
•Hiate p. MrMaliy |t#a4, *il Ho* Itep. 37. 
^ Helplif*ii*i|fifi f. Ilirtlg Appd, SI 
M. 1 . Il#p. 
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and builders usually avoid the law by hiring all labor by the hour and paying 
them accordingly. 

An act of the legislature which requires employers to pay wages once or 
twice each month between fixed days has been held to impair the obligation 
of the contracts/ and violates the Pennsylvania constitution, which declares 
that all men have certain inherent and indefeasible rights, among which are 
those of enjoying and defending life and liberty, of acquiring, possessing, and 
protecting property and reputation, and of pursuing their own happiness.* 
In Illinois such a law® was held unconstitutional, as a taking of property 
without duo process of law, and as being class legislation.'* 

The Rhode Island courts have maintaiiicd the constitutionality and 
legality of a statute which requires every corporation, other than religious, 
literary, or charitable corporations, and every corporated city, but not 
including towns, to pay the wages of their employees weekly, all wages 
earned by them to within nine days of such payment.'^ 

Some other examples of recent legislation on the subject of wages 
are statutes which require the employers to pay their employees their 
wages earned by them in full on the day of their discharge, without 
abatement or reduction, and providing a penalty for their failure to pay as 
the statute requires. The laws as enacted in some states required the wages 
to be paid on the day of discharge, notwitlistaifding the fact they might 
not be due until a later day by the terms of the contract of omploymeut, 
which had the effect of impairing the obligation of contracts or of limiting 
the right to contract, and wore therefore unconstitutional—at any rate so 
far as natural persons were concerned. In respect to corporations the courts 
have held that under a power reserved in the charter to alter and repeal 
laws relating to the formation and organization of corporations, that tlie en¬ 
actment was valid. That all the powers a corporation has were created and 
granted by the legislative assembly, and that by accepting the charter the 
company agreed that they might be amended according to law.® The 
Rhode Island court went further, and held that the power of a corporation 
to contract, granted by its charter, was not such a property that modifying 
It or limiting it by the legislature could bo called a taking away of the com¬ 
pany's property without compensation.^ 

A law which requires railroad companies to pay its employees what is 
due them within fifteen days after demand therefor, and imposes damages of 


* Commonwealth fi, Isenberg (Quart. 
Seas.), 4 Pa. Dist. Bap. 697. 

^ Commonwealth Isenberg' (Quart. 
Beiw.n mpra; Oodcharlas v, Wigaman, 
118 Fa. 8t. 481; but im, cmira, Hancock 
Yaden. 121 Ind. 866. 

^ Act approved April 28, 1891. 

^ Braceville Coal Co. e. People, 147 Ill. 

66 . 

^ State 0 . Brown, etc., Mfg. Co. (E I.), 
89 Am. & Eng. Oorp. Cas. 190; Bhode 


Island Pub. Laws, ch. 918, secs. 1, 2. 
®Btnt,e e. Brown, etc. M^. Co. (R I.) 
mpra; Leap e. 8t. Lonia, etc., E. 
B Ark. 407. 

Herein is one feature at least where a 
corporation doing busina^^s, as such, is at a 
disadvantage with a natural person. 

’State e. Brown, etc., Mfg. Co. (B. I.) 

S 1892), mpra; but see, contra Braceville 
)oal Co. e. People, 147 111, 66. 
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twenty per cent of the mine cine fnr n faiUire tn etitnply with such law, was 
held uneoimtitnfcioruil m being speeitil or tdiiii legi«ktioii.* 

Btatutes recpuring eontrnetnra Hint emplojerH ti» paj their help wages in 
lawful money* and prtduldting payment by order.H,‘* pay/’ele., have been 
held ermstitutioiiii! where tlieir uppUeiitbii hii,^ been geiienil and to all clagseg 
of employers.* But when tlie laws require tliiii iiitiie owners luul niiinufaetur- 
shall pay their help in lawful iinmey of the lliiitinl Htaiies* iii regular 
intervula, and ftiili to iiicdmle persons and eoiiijiniitea engaged in cither pur- 
iiiits, then it ia eliiii legislation and uiuHiimiit-iitioiiaL It tiaa been so hold 
in West Virgtiiiii* Illinois, Missouri !Vnii«ylfiiiiiii,* 

Under the liiwii of Btiiie of Necv York it m a inindeiiiimnor pwnishablo 
with a film for a etiiilnmtor to employ iiny title Imi iuir/auis of the United 
Shites on or niiiiiitdpal work. Ibnauitly the i^uprenie court of the state 
rcindered a detiisitnt that the law could imi Iw tuifiircinl with regard to 
Itolltin laborers, tw it coiiflictetl with the ireiily bidai-etut the Uiiitefl .Biatea 
and the king of Italy, which guarantees the hit,-ter s residing within 

tliii turritiirj of llii» foriiit^r cuuntry nil the rigliifi mid privilegci with reipect 
to trad© mid ciiiptoyiiiciit that are enjoyed by 

Till! cioiiititiitioii iiiitl laws of tlo^ ^Infeii are siiliurdiiiide to ewry treaty 
niiidti by th© iiiilliiirity of the United HtiiieM. imd if the luwn of imij stiit© rofuge 
oorbuti rigliti to foreigners or aliens wldch the treiiiy of ilttdr c«iiiiir|it!tmrcig 
to its subjoeti, tlicit «iieli laws are void,^ A itiitiite tiiiil forbids aliens who 
mniifit c|tiiilif| M tileeiori from fishing in thii walers of the itnte wi» held in 
f kiliition of our treiity with China, ami therefore ttdd,* Hin right to resid© in 
aitiiti iinpliiw the prlfilegtiof trading ami hilinriiig* iiiitl ii«liittitii whicdi for¬ 
bids certain alkirii from working in m mining rliiiiii, rndtethtT for tbeitiselftiior 
for otlmri, wiii tkclared mill and void.^ Tiiiit lliii sbites im ifull iw their citi- 
lerisiirii boittid by treiitiea of the Fedenil gmimmumi cmiiiiot be clotibteci* 
145* form of Sotioo aiii, lailriotloai. The ntilicci tiiiiiillj mqmm 
cortiiiti deeliiruiioiis by the bidder, wliieh he iiiitit make In eiilitlii liii bid to 
ooiiiideraliiin, and specify e^ertain renaoiialiltt reilrletioiii and qiiiiliimtions 
that arts made mmmmify to become m biiltkr. 


TO iiimmini. fiiHEiian iM«iTtiioTioifi awii cci^oitiows, 

are aiit|i«-i| itmt mf and all bill* iltielent la any of lli« followlaf 
:iW|tliririiiitli inif lai rejecietl m l«f«rmab 


»8ia Aiiliiiilii, etc.. li Uo. e. Wilion 
gr«i. liiil* ro Aiwer, a lag. Ourfi. Qm. 

* Feel Bfillat t'lml (*«. e, State (W. 

10 a 1. itep. mm 

* ii Aitiw. 1%. liif, Inry. L»w M 
m llitiiewk e, Yarilim, ISI lad. 
emtm; t§fid m Hhaifer p. Uiiloa Mtn. Oo., 
m lib 74. 

fitwi ire Wtiltf, I# Feiipfc » Wmrrfftt 
Mi»cL Iiif|r cM, Y.iWOltltSl. 


* I Aoier. 4 liig. Eney-. Imw 4i0, md 
mm «t#d, 

• im -w Alt CTioiig w, II. B,. Fac. Cmmi L. 
J., Jiiiie 1*4 WmK ' 

^ r. 'fof 4 Sawy, CU. S.) 

m: llulrr p. Friniwiil. ft Biiwt, III. B.|m 
« Tlte U NItifit ill €, AA li Ft*iL Htp. 
SIS; Til© Alexander fib Ch A,4* 7ft Fid. 
llrii. ftli; ttfid iwi tlelltitma Shonllors 
(€»lb 44 i*m. Ilep. ilS. 
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1. Capacity to Contract 

No bid will bo accepted from, or contract awarded to, any corporation 
until it shall have furnislied satisfactory proof of its legal capacity to 
enter into and |)erform the same contract. 

2. Bidders in Arrears or Default. 

No bid will be accepted from or contract awarded to any person or 
corporation who is in arrears to the Proprietor, State, or City, upon debt 
or contract, or who is a defaulter as surety or otherwise upon any obli¬ 
gation to tlie Proprietor, State, or City. 

3. Bidder mast be a Practical Contractor or Builder. 

Proposals from parties who are not known to be regularly and practi- 
cally engaged in the class of work called for by the drawings and speci¬ 
fications, and to possess ample facilities for doing the same, will not be 
accepted. 

4. Bidder must he Qualified. 

T\w bidder must satisfy the engineer or commissioner of his ability 
to furnish the materials and perform the work for which he bids. 

5. No AssistancB from Officers or Employees. 

Proposals must be prepared without tfie assistance, additional infor¬ 
mation, or suggestion of any person belonging to, employed by, or hold¬ 
ing office in the Company, State, or City. 

6. Government Officers can have no Interest. 

In work for the Federal Goveimment this clause ‘s often inserted : 
No member of or delegate to Congress, nor any pei-son belotiging to or 
employed in the.service of the Unit(‘d States, shall have any in¬ 

terest in tlio contract for this work or aJiy binulit that may arise there¬ 
from; but if the contract bo made with an incorporate company for 
its general benefit, this rule will not bo construed to extend to this con¬ 
tract so far as it rtdates to members of Congress. 

7. No Interest in Other Bids. 

Eeaeonable grounds for supposing that any bidder is interested in 
more than one proposal for the same item may cause the rejection of 
all proposals in wluch he is interested. 

8. All Persons hit crested must he Named. 

Bidders are required to state in their proposals or estimates their 
names and places of residence, their business and the names of all per¬ 
sona interestcnl with them therein; and if no other person be so inter¬ 
ested, they shall distinctly state the fact. 

9. Bidf Fair in all Respects. 

The proposal must state that it is made without any connection with 
any other person making any bid or estimate for the same purpose, and 
that it in in all respects fair, and made without connection or collusion 
witli any other person making proposals for the same work or materials. 

10. Statement that no Officer or Employee is Interested. 

Bidders are required‘to state that no person employed or appointed 
by virtue of any city ordinance, legislative act, or act of Congress rela¬ 
tive to the.[oamaof work}.has any interest in the proposal 

or contract; tliat no member of the Common Council, Head of a De¬ 
partment, Chief of a Bureau, or any Deputy thereof, or Clerk therein, 
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or tmy otlit'r Otticar of tho Htata, <Uiy,<>r C.k>rporiitioo is tlireatly or indi- 
rocitly iiitarastad tharain, or in tlia supplias or work to wliioh it relates 
or in any portion of the prolHs ilwrmt 

IL Ikeliintiinn io Truth uf Etuirmruin, 

The projumd or astiinata nuist Ihi variOad by the oath in writing of 
the party t>r t^riiaH making the mtna, that the several dtielarations and 
matters therein are in all reipeeta true; anti if more than one 

perstm is iniereattid in tlu^ nrt»posiil, it m riH|uiretl that thm’erilleation be 
made and suhacualHal by all |>iirtie8 interested; in ease of a firm, by each 
and evt^ry member of the firim 

146. Bidders May be Eequlred to Possess Certain ftnalifioationa—The 
©iteiit to which bitiders may be retpiired to confornt to the red tape/^ 
80 callcHl, which ia preserihed in the instruetimm to liidilerH, and wlueh is so 
diitimteftil to practitml contractors ami htiihlem, numt he tieierniined by its 
reasoimhhmei^s; and m the powers eonferretl upon pnlilie oflleers are largely 
discretionary, it may he said to be almost ttnlimiliHh. The rt'ccrding of all 
information and da.ia m to the parties, ilteir narntM, adtlresm^a, names of 
members of firms uiul oflleers cif eorporfitimis, and the antfiority by which 
they net is neet«sary to gcm<l business methods. 

Whtm eommisikmers or a board of piildhi works have been anihoriied to 
invito proj'ioiali and to award otmtriiotit under eertiiin nets or laws, tluiy may 
priicribo tn their notice to bidders any reasonalile formality to be observed 
that dotii not interfera with or prevent fair competition, even though the 
court can aisign no rtiison for or purpose to be iervttd by the s|Hioification 
or riiquireinent* 

Neglect on tint |mrt of the bidder to conform strictly to the forms and 
roMOiiiible rw|ulrements so prescribed will tie filial to liii fthanctis of recoiv- 
ing the award of ilie contraet. No bid shotilil Ims received tliiit dmig not 
comply with the Instructions to hidderii. If a projiostil is inforiiiiil and 
irregular, it can not properly be C4>nsidered** k reference in the bid to 
" plaiii/*'' speeificmtions,** and ‘HUagrarrti liiw betui held Ui be to the plaui, 
cte., furiiiihed tliii bidder and from wliicli lie wiw iiifi|io»ed to itiaka bis 
tstiniate/ The bid mnat not lai lacking in dellititeness: it niiiit be clear as 
to qiiiiiitity, quality, and price. A. bid to iiijiply iiiateriiili ** iit what it 
coit to Iiiy tliiirn down is Urn indefinite.* A i{tt*cificiiticiii for ©leotrio lighte 
wliieli itfited tlie oiindle-power, but failed to iiaitiii iliti iyitiiiii, wm held iuf- 
ciiififcly definite.* The ouiiision in a proposal of two itenii of coiiipanitively 
insigniflciint valtio will not render invalid a bid whiciti i» olherwiici proper in 
form/ 


> m Marslu «lt N, Y. m flWlI: Btalii 
f. Clovertiiir. *n Wh, 110 [IWJ j Faimafi 
t. (%iiitiCrs* *M Clliiii Hi. il t fISfl] : Iiilitr* 
ilale, etc.. l?o» #*. C?liy of Ptiila. fPa k ^ 
Atk iieii m$: Mm r* Deirofi. % Mich, H. 
F. mrn Bmm itiiird, 4S Olilo Bi. iT4^ 
Im m0 ¥mmh u, t*«rtinciai Biaul, 4# 


* Wigffliii V, Pliiliiililpiifi, S Brews. 
{1%4 444; w*#fl f. Beiifli. M Ifow. Pr. 
CM. Y.|4fCI; Hi Miiwin W M. ¥. 4111. 

* Biti'ifin f, C*liletipi* IW 111, iSS, 

Tiirk (?ik <*omia-w, li Mib. W. 

* Petrtiil ». (Mleli.). 44 N. W. 

ill. 
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The reasonableness of the first requirement, that corporations, and all 
partitis, for that matter, should demonstrate their capacity to contract, is too 
evident to require discussion. Legal capacity of the parties to contract is 
the first elenumt of a binding agreement. 

147. Restrictions which Exclude Certain Persons from Bidding.—The 
reasonableness of a restriction whicdi denies certain persons the privilege of 
bidding is not so apparent in that it renders it possible for the parties hav¬ 
ing the power to award the contract to foster favoritism by excluding ex¬ 
perienced as well as inexperienced persons who have been so unfortunate 
as to have had differences with public officers. A clause that provides that 
bids from “ persons in arrears to the government or who are in default 
either as contractors or as sureties will'not bo received,” or that “the bidder 
must bo known to be regularly and practically engaged in the class of work 
bid for,” must give to some one the determination of these questions. If a 
public officer is inclined to bo very exacting or officious, ho is certain to raise 
these questions. Whether or not a contractor is in arrears or default is a 
question that sometimes requires a long time to settle conclusively; and the 
amount of experience a man should have had to bo capable of undertaking 
certain work, the precise character of which may never before have been met, 
would be a question which no two persons would determine alike. If such 
questions wore decided by an engineer or officer arbitrarily, and tlie courts 
Bubsequontly found that the contractor was not in arrears or default, or that 
he wim capable and his bid had proved to bo the lowest bid for the work, it 
might prove an unhappy restriction, the reasonableness of which would bo 
questionable. Decisions of boards under such restrictive clauses should re¬ 
ceive the closest scrutiny of the courts. 

In Pennsylvania it has been held that a court would not control the dis¬ 
cretion of public officers in such a case, and that it was proper to refuse a 
contract to the lowest bidder, although ho was pecuniarily responsible, if he 
had previously defrauded the city by furnishing inferior supplies, even though 
he had not been judicially convicted of the act;' while in another case it 
was held that a city council could not arbitrarily refuse to entertain a bid 
for city printing because the bidder was not the owner of a newspaper.’ 

To be able to demand an award of the contract the lowest bidder may 
be required not only to offer adequate security for the performance of the 
contract, but he must also bo able to undertake what is expected or demanded 
of him.’ 

148. There Must be ITo Collusion or Other Efforts to Prevent Competi- 
tion. —The reasonableness of a requirement that the contractor shall not 
have had assistance or advice from employees or fiduciaries of the city or 
any department of public works, and that no one elected to office or holding 

' Douglass e. Commonwealth, 108 Pa. Rep. 414. 

8t. 659. * People a. Dorshelmer, 65 How. Pt 

• Berry «. Tacoma (Wash.), 40 Pac. (N. Y.) 118. 
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poaitioiis of trust and confidence should hafe any iiitaroat in the proposal or 
contract, arc nuuufcstlj reasonable and just when iindi attU or inierosta by 
the parties man tinned are contrary to the express policy of the law and of 
good governincuit.* 

A statute prohibiting any councilman of a city from being interested in 
any contract with the city has been held to apply to a member of the council 
who is a stockliolder and secretary of a ciorporation having a contract for 
lighting the city, even though the member wiui eletded after the contract 
was executed^ A <^ourt of its own motion may institute a prosecution 
against a publit*. offunu' for being tumcerned in a public contract by direct¬ 
ing the grand jury to investigate the matter, and after a |>re8imtinent by 
them directing the district attorney to submit an imlictimmt.* 

That bitlders should be ret|uired tt> sbite the natnes of all parties inter- 
Cited in the bitl,and that the hid is made without connection with any other 
bidder, and that it is in all respects fair ami wiiliout cidlusion or fraud, can¬ 
not be questiomnL It is a uniform d<*ctrino that any cumibinatiem at public 
or private sales having ilui effect of prtwimiing cominliiion in hidtling is 
against tlui policy of the law ami avoids the The gaunt doctrine ap¬ 

plies to biilding for publics work in response to invitations for tenders by 
which competition is sought. A combination of ct*ntractors for the pur¬ 
pose of destroying competition and semiring to oms a contrac^i which the law 
requiriis sliould be awarded only after ttompeiititm is against public policy 
and illegal, and if it results in unri!fe4<mahle prices the proposal may he 
rejected or the contract repudiated or annulled.*f 

Any agreiuuint between parties designing to make bids, tending either 
directly or indirectly to restrain or lessen rivalry and competition iMilween 
them, 18 void as against public policy, even tlioiigh it niiiy not iippimr t!mt 
such iigriimmint tlid really produce any result detrimental to ptililic inttirestn. 

This is true in auction sales, hut it mmm that the iiiiciioniier or owner 
must havti been a party to tint collusion or deceit 'riiii fact tliiil a person 
by miitiika believed himself employeil to attend an mmikm iiilti m a 
** puffer,’^ iiml by making th^titious bids imlue.ed one who wiw tlici liighest 
bidder at the «i!o to bid more than he wotilfl otlierwiiii Iiiifi done, clots 
not render the mle void m to the owner if the auctioiimir and owner liiul 
no knowloflgo of such person’s conduct/ ’riin tmt, iliat stivirid of the 
highest bids miidc wero not onforcud by thii owner doci not iintitk 


^ C^'oniiinuiweidih r. Iht Sun J, 

m ktl lb*iK mu 

M-icniiiiiawmltli p. Hurd iFa.K Hfi AU. 

ms. 

* Umim* p. Merem m Mo. B74 f IB?4] j 
Smtmi i». (OlOoi, H. E, Ihtp. 

170; nai m fjockii n. Wllliiigtiam COa.n 
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* IVopIti p. Htevetii. 71 H, Y, 577; People 
v. Lopil, fl Iililt laai; WolsIworth «. Ikm- 
Iiein 411 M. Y. Silk Ciiiilck P. Ward, If) N. 
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another highest bidder for a different lot offered at the same time to rescind 
his bid.‘ 

Agreements between two contractors, sending in distinct sealed proposals, 
that if the contract should be awarded to either, both should share equally 
in the profits, if any, or contribute equally for losses, has been held against 
public policy and void.’ But agreements between bidders for a public 
improvement to become partners in doing the work if either of them 
secured the contract, and that any benefit should inure to the firm, have been 
held valid atrd binding when it did not appear that the intent, effect, or 
necessary tendency of the contract was to stille fair competition.’ * 

An interesting case is where two contractors by previous agreement 
made a bid for their joint benefit, in the name of one of tliem and a third 
person, for the construction of certain city improvements, and the contract 
was awardttd to them. One of them, with the other’s knowledge and 
consent, had made a separate bill, at a much higher figure, which was not 
seriously intended. The city engineer’s estimate was higher than the latter 
bid, and there were three other bids still higher. Under those circumstances 
it wms hold that, oven if the second bid was put in for a fraudulent purpose, 
there was no room for the inference that it had any inlluonce in the 
making of the award; and, as the attempUal fraud was therefore unsuc¬ 
cessful, it could furnish no ground for refusing to compel one of the con¬ 
tractors to account to the otlior for his share of tho profits made under the 


contrac.t.* 

A statute that provides that the contract shall “in all cases bo let to the 
lowest responsible bidder” has been hold not to permit the substitution of 
another person as contractor in plao<i of tho lowest bidder, and further that 
any contnict based upon such a substitution is void. Tho lowest bidder was 
to have a bonus for tho contract.* f It as a result of illegal combinations to 
prevent competition a oontract is lest at an unreivsonablo price, the party 
defrauded may respudiatc tho contract and recover damages.* 

A socrest oontract, hotween porsoTis proposing to bid on the construction 
of a public work, by which tlicir bids arc to bo put in, apparently in com¬ 
petition, but resilly in emumrt, with tlio intention of securing as high a price 
as possible, luul dividing the profits, will not bo enforced, though one of the 
parties seonrod the oontract, executed the same, and received the profits. 
A note given in part consideration of an agreement to refrain from bidding 


> Locke «. WiUUiKham (Oa.). 35 S. B. 

* Atehrwni Miillon. 4B N. li. 147; 

WocmI worth f». 4B N. Y. 274; 

Hunter r, lOH Itul. 107 

* Bronllti f. Brown, 24 Oh!c» Bt 565: 

MeMiilliin v, Ilotfnmn (O. (1,), 75 Foci. 
Rep. 547: Fltinclnra w.Wood (Tex.), 

18 S. W. Rep, 572; ami $m Whalen v. 


Brennan, B4 Neb. 129; contra Atcheson 
t). Mnllon, 4B N. Y. 147. 

4 MeMulkm v, Uoffrnan (0. C.), 75 Fed. 


547. 

® rrannah Fif(% 27 Mleb. 172. 

«Feor)te r. Lord, 6 Hun (N. Y.) 890; 
PeorPe ft. Stevens. 71 N. Y. 527, 

^ MeMtillen ft. Hoffman (C. 0.), 69 Fed. 
[iep. 509, 75 Fad. Hep. 647. 
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at a public mle of goods ii invalid except in hiiucls of mi iuuoeent pur¬ 
chaser.* 

Any ooiubiiiatiou of contmetors by wliicli tht^ privilege of liidcling is 
secured by cue without eompetitiou in illogiil, tlunigh !it)t criminal in 
Indiana, and if it results in letting the contract at unreasonable prices, the 
proposals may be rejected or the contract repudiated. A frattdulent bid 
renders the contract, witli the bidder making, it null and void.® Any promise 
of reward to inducts aiiother contractor wliti had iniiintled t.i;i Ind fmi tu Md 
renders the contract null and void.* Any fraiiduleiit prat»iice, siicli as 
collusiotii bedween public olliceraaml the contnmior, will Imve the same elTecd.* 
In Indiana such a combination twnong the conirnctors to niiike high bids and 
saciire an exorbitant {mice for the wmrk and to divide the proilts lias been 
held nai to be a crimi^/ 

148ri. Possibility of the Law Biiag Used to E«ape Oiitrous Coalraots.-— 
The poHiihm of aconiriictor undertaking piiblici w«rki4 m ii {irecarioiii one 
indeed, when aaliglit oiniHHion of duty by the council or a iieglt'ct of duty on 
the part of a public ofltcer may destroy Ida mippoiieil rights in a coiwtruction 
ooiitracit, or prevent Iitiii iilmolutely from recnveriiig for work tlono and 
miitcirials firrnishiid, no matter how ooiim*teiitimi»ly and skillfully perforiiied* 
That II iniwfa righti iiud compeiisatiiin fm* iiit liiitiiwl eflori pirforiiied in 
good faitli iiliotild ilepend ii|Hm the iict« mid ini^feiiMiiiice of aiioilier over 
whom he liiw no control, is a hardaidp which Jiwtico ciiii iiever rtii|idre. It 
may bti the effect of ii neeesaary law^ but it m wlitilly wiitiitng in irpdiy. 

It has boon auggeated that a strict a|iplientifm of tli«» law might afford tho 
eontractor an aviiiitio of osempe from ii Inirdciwomti iiiidertiiking, iw when ht 
has made a mwiiikti in Ida ostimata and propomb when ilm coiulitioiis are 
iuoli that he dcairttn to eviido tho |Hwformiiuco of lltii contriicl. With the 
aid of some subordinato oflicer m fletituma ciini of colliinioit or iome 
irregularity could Im w<irked up which would remh^r the award or contract 
void or illegal, and render it nooowary to readvtirti«tt the work, to the relief 
and escape of the cunning contractor. From what liw preciHled it would 
not soem nac©«ary to «t»cur# tlic owiataiice of a pubtio officer, but fellow 
eontraclort might afford relief by exposing ii fake coiitbityitioii to prevent 
comiaitition in bidding. If such irroguliiritiiJi wtiru timdii out and tlio lowest 
biddiir was not shown to bo a party, tlui city or state cmild not erpiitably 
rstairi Ids cartiffoci check nor hold his iMimlfOtiiin for tiii fiiiltiro to eiitor Into 
or to completi hii contract. If tho stiiti^ or city r#*fiMed to enter into tho 
eontracd. or was imjoiiiiid from so doing, the coiitriiidor eoiild liarilly tic made 
to suffer in aciiiscicjuonmi. There am ciwcn whtm coiwpirmnii^ liiifo titea 

* Ai^mmUrnml Ikuk r. IIolm(a <?. AX ^ Nelson r. Mew York. 5 K. Y. 

ft Fi*«l. Ibm. 4Si, iftl. c, *ill N. lb llcp. /« rti IX A ft. 

* W Atiicf. A Kiif. Incj. Lftw 1100. CX On., » N, Y Mipp. ItYJ; i» w Aiider- 

® Jtmilfiti Ocuifiij ditiiiiiCrs w, Verlmrg. non, 1<# M. Y. fiM. 

Itict. i#; WcMMlwortti t, 48 * Biaie t, IlriiiBwr (lot.), Si N. B- Hep. 

N Y. $W; Clullek t. Ward. 10 N. J. m. 
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formed to secure contracts, but the author has found none in which the 
object has beeTi to get rid of them. In New York it has been decided that 
a contract Bccured by corrupt means was voidable only at the election of the 
city, one of the parties/ 

Some of the caaes seem to have anticipated the possibility of such a con¬ 
spiracy and evasion, as in tliose cases wiiero the courts have hold that the 
attempt to prevent competition must have been successful to avoid the 
contract, that to render the bid or contract void the result must have been 
a lotting at an unreasonable price.® For a contractor to prove that the work 
had been let at im exorbitant price or that the public interests had suffered 
miglit not be an easy matter, especially when he liimself was in a tight place 
on account of having bid too low. 

149. What is Good Evidence of Fraud and Collusion of Public OfBcers 

and Servanti.«~An estimate of the quantity of work which was only a ram 
dom guess, and made the amount of stotie excavation at more than double 
and the earth excavation at le'ss than one-half the actual amount, was held 
not an estimate that would forma basis for a valid contract; that snch an 
estimate, taken in connection with a bid of more than five times the actual 
cost of excavation earthwork and less than one and one-half per cent, of the 
actual value of stone work, tlius showing on its face, according to the engi¬ 
neer’s i‘8timate, that he was the lowest bidder, when lu^ really was the high¬ 
est bidder, raised a just inforeueo of fraud and collusion.®**' So it may be 
shown in proof of fraud that the bidder had ollered to sell materials at 
prices lower than those stated in his bid.* 

The facts that tlie bidder secured the contract as the lowest bidder by 
putting in an unbalanced bid; that the city officers, exercising the option 
given them by the oontrac*.t, only called for those materials the price for 
which was in excess of the fair price, and in greatly increased quantities; 
and that the advertised estimated amount of some of such materials was 
greatly less than tlm amount actually needed at the time,—are sufficient to 
show fraud and collusioti in the letting of the contract.® 

Public officers having public works in hand are presumed to know the 
usual prices paid for work, and evidence that a higher price was agreed upon 
than wm sliowti by the city bid-book to have been paid before and after the 
contract, for similar work, was held competent as bearing upon the alleged 
combination and collusion of the commissioners. Discretion and good judg¬ 
ment must be exercised, and such contract be fairly made, and at reasonable 


* Devlin New York (Oom. PL), M N. 
Y. Supp. m, 

^ 15 Arnar. & Eng Ency. Law IKK). 

» In m Amlerfion (N. Y.), 17 N, E. Eep, 
2m riS8«l; but m mntra in lielUy «. 
Tkn Mayor, 111 N. Y. 47S 11889], s. c. 18 


K. E. Rap. 62B; and^^ee McMillan HoJf- 
man fO. C.). 75 Fed. Rep. 547, 

^Nelson New York (App.), 29 N. E 
Rttp. 814, affirming 5 N. Y. Supp. 668. 
^Nelson New York, $%pra. 
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prices^ with duo regard to the interests of those concernotli or a court of 
equity will roliofo against them.* 

In general, contracts are not void mi against a public ofllcer if from the 
agreeinente it does not appear that their intent, etiect, or necessary tendency 
is to stifle competition** Therefore, a contract hetwiien several architects, who 
had each put in plans and specifications in ooin|>etition for tins erection of a 
public building, to retire from further contest ami let the plans alone 
compete, and that whichever plan should be accepted all should share 
equally in tlio remuneration, is not against public policy, the competition 
not htdng in the least influenced by the agreeiiitiiik* 

Likewise when omu>f the parties who had filed his bid and another who wm 
about to file his bill eiitcrtHl into an agreement to bectiinti parfciieri in doing 
the work, in the event of eitlier party being th© amuaissful bidder, both to 
share the profits alike, the agreement was helil not againiii public policy, it 
not appeiiring that the intent, effect, or neciiiiiiry tiiiideiicy of the contrticfc 
was to stifle e.ompetitiom* * 

160, Oath as to Truthfulness of Statements.—It sooiiw that bidders may 
bo rtiqitirtid to verify the statiimontH made in tlieir jiropoaals umiisr oath, and 
that when the bidder ii a firm, each partner miij \m ret|uiriiti to miiko oath 
to the truthfidnoig of tliii itiitettumts made,* 

If a question bit raintid ii« to the truth of iliiteiiitmti made in proposal, 
which on its face etititles iho bidder to the contract, it lia« been held that a 
board of public oflleers could not tiointle the qtitiilion iigidimt tlio bidder and 
award the oontriict to another without giving liim an opportiinitj to b© 
lieardf f and in this emse llie board was clotlitid with diioretioniiry ptiwin 
providing that contracts should bo awnrtled to ttiii IciwimI biddiir who fur- 
iii«h©d inch security as the board approves, iinleis in the iiiterists of th© 
public th© board detormitics to reject all bidi. 


MwrriEi TO iii mmamKaan m mos* 


181 . Icms to bi Vmi and Formaiitiii to b© Obstirid.— 

L iMttt'h i>i Ptiplimkh 

All biili fiiuit las itiiiile in trinlicatii tt|ion tlie {irinleil forms obtained 
at ttiii ciflcti of tliii Engineer, no. i ?itj of 

Ootttifcj of,Btiite of.. and ttitwl be iircniiipaiiiecl by a 

copy of the Advirtiiiitiient, Iiwtructioiii ami ikuitliiioiii, the Hpiiciica- 
tioni, iirid Oontraet, 

2. Adtlnmml ^$ml ind^mnL 

All proposidi miwt be addressed to the......... Ingintor, to his 


I Cook t. Oily of liieiiui 4t WIi. tl4» 
fWtIJ. 

* Wlmlm % Erifiiimii (Nrli.b m H. W, 

llep. T 6 i; llr«lift t. Ilriiwti, 24 CMilo Hi. 

wi 

^Waodfii ©. Wood (Tix.). 18 H. W. 

itop. m% 

* 1^ t48, t«pr«. 


r. Ilrowii, t4 Ottiii Bt S8S; flw- 
emd fliiliok t. W«bl> {Meti ), iO M, W. 

itop Hi 

® Piiople t, €rtitofi Aiitiitluct. if Il^rk 
(M. Y.) mi 

* Hoiiiioliy ». IlfitrtI CN. J.l, » All Itop. 

m. 


f iMm^m Sec. t4T, mprm. 








§ 151 .] 


BIDS AND BIDDERS. 


145 


office, and indorsed Proposals for the Construction [Building of] 

.^ with the name [or number] of the person making the bid or 

proposal and the date of its presentation. 

2\ Indorsement and Time of Delivery. 

The proposals must be delivered at the office of the Engineer, .... 

in a sealed envelope, addressed to., Engineer,.. indorsed 

'"Proposals for the Construction [Erection] of, etc.,_at nr 

before 12 o'clock, Monday,.18... 

3. No Bids Received after Date Na^ned. 

Any and all bids received after the hour named [fixed] for delivering 
the proposals will not be opened or considered unless all of the bids 
then presented shall have been rejected and reconsidered. 

4. Prices to he Written Out. 

The prices must be written out as well as expressed in figures, in the 
respective columns provided for the same. 

5. Blank Forms Furnished must he Used, 

Bidders are required, in making their bids or estimates, to use the 
blanks prepared and furnished for that purpose by the Engineer, a copy 
of which, together with the forms for the Contract and Bond, including 
the Specifications and Plans, can be obtained upon application therefor 
at the office of tlie Engineer. 

Blank Forms. 

Each bidder must obtain blank forms of proposal, and prepare and 
submit his proposal thereon. The original drawings named in the 
specification will be retained on the files of the office of the Engineer 
(Architect), but tracings or copies of the same will be prepared for the 
use of the bidders. 

6. Proposals must he Confined to the Estimates. 

Proposals or estimates must contain neither more nor less than is 
called for in the advertisement or provided for in the blank form of 
proposal and the Specifications and Plans. Any bid which does not 
contain bids for all items for which bids are iiivited, or which contains 
bids for items for which bids are not asked, will be considered informaL 
No change shall be made in the terminology or phraseology of the 
proposal. 

6h Proposal must he Regular. 

Proposals that contain any omission, erasures, alterations, additions, 
or items not called for in the Specifications, Plans, and Bill of Quantities 
contained in the blank form of proposal, or that contain irregularities 
of any kind, may be rejected as informal. 

6'\ Alterations should be Explained if Alterations are Permitted. 

Alterations by erasures or interlineations should be explained or 
noted in the proposal over the signature (or number) of the Bidder. 

7. Unbalanced Bid not Acceptable. 

Any bid in which the prices stated for the several items are unbal¬ 
anced may be rejected. 

S. Bids may not he Withdravm nor Changed. 

Permission will not be given to withdraw, modify, or explain any pro¬ 
posal or bid after it has been deposited with the Engineer. 

8\ Bids may he Withdrawn. 

If a bidder wishes to withdraw his proposal, he may do so after it has 
been delivered to the Engineer at any time before the time set for 
opening the proposals, without prejudice to himself. 
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9. Bidders Agree to Forms Furnished. 

Parties making bids are* understood to accept the terms and condi¬ 
tions contained and expressed in the forms of Contract, Specifications, 
Plans, etc., annexed to the proposal submitted. 

10. Forms must he Kept Intact. 

'No bid will be received if detached from the other forms with which 
it is bound; the entire package must be delivered unbroken and in good 
order, complete in all respects. 

11. Brawmgs must he Returned. 

Parties obtaining copies of the Plans and other drawings must return 
them to the Engineer within_days from the date of receipt. 

12. Estimate of Quantities. 

The following is a statement, based upon the estimates of the 
Engineer, of the quantity, quality, nature, and extent, as nearly as 
possible, of the work and materials required, and the several bids will be 
tested and compared by the quantities given in this estimate: 

Price 


3,000 cubic yards Eock Excavation.$. 

5,000 Earth $. 

4,000 Pilling. $ . 

1,000 Bubble Masonry.$. 

500 Concrete.$. 

800 square yards Paving to be furnished and laid.$. 

1,000 linear feet of Curb and Guttering.$. 

10,000 feet, board measure. Pine Lumber.$. 

1,800 pounds Wrought Iron.. $ . 

etc. etc. etc. etc. 

12\ Estimate of Quantities. 

The bids will be compared on the basis of the Engineers estimate of 
the quantities of work to be done and the materials to be furnished, 
which are as follows: 


Item 

Item 


3 ; 


a 

b 

etc. 


10,000 feet B. M. Pine. 

20,000 Paving Bricks, 
etc. etc. 

13. Estimate is Approximate.^ 

The above-mentioned quantities, though stated with as much accu¬ 
racy as is possible in advance, are approximate only, and bidders are 
required to submit their estimates upon the following express conditions 
which shall apply to and become a part of every estimate received:— 
a. Bidders must determine quantities for themselves. 
h. Bidders must satisfy themselves by personal examination of the 
location of the proposed works, and by such other means as they may 
prefer, as to the accuracy of the foregoing estimates of the Engineer and 
the nature and extent of the woi'k to be performed according to the 
Specifications and Plans, and shall not at any time after the submission 
of his proposal dispute or complain of such statement or estimate of 
the Engineer, nor assert that there was any misunderstanding in regard 
to the work to be done or the materials to be furnished. 

c. Bidders should make an inspection and estimate. 

13\ Contractor should Make Personal Examination. 

Before submitting a proposal each bidder should make a careful 
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examination of tlio drawings and specifications, and fully inform himself 
as to the quality of the materials and character of the workmanship 
required, and he sliould visit the locality where the work is to be done 
and make a careful examination of the place where the materials are to 
be delivered, for should his proposal be accepted he will be responsible 
for any and every error in his proposal resulting from his failure to do so. 
13\ Ksiimats is Correct. 

The quantities given above are co.rrect, and arc the quantities that will 
be used in the titial estimate. The prices bid must include all items of 
expense attending the work as herein specified. 

14, IFor/fc ami Materuth are Itemized. Bid u for Whole Worh. 

In the form of proposal the materials to be furnished and the work 
to be done are itemized for the purpose of comparing the bids and as a 
basis for the monthly estimates, but if the contract be awarded it will 
be as a whole. 

15. Umnized Bid Required. 

Bidders must state the proposed price for each separate item of the 
work by whi(di, together with the time required to complete the work, 
the bitfs will be compared; but each bid must cover the entire work, 
and no partial bids will be received, 

IG, Nothing Allomd for Work not Mentioned. 

Work or materials not specified, and for which a price is not named in 
the contract, will not be allowed for nor considcu’ca. 

17. Quantitiei^ mag he Increaiied or Diminished. 

It must bo understood tliat thes(i quantities are given merely as a 
basis for comparison of bids, and the right is expressly reserved to 
increase or diminish the (Quantities or altogether omit any items that in 
the judgment of the Kngmoer may be deemed uuuecesBary. 

18, No (Haims for Damages or Extra Work. 

Such additions or omissions do not entitle the contractor to any claim 
for extm work in th(» completion of tlie work, or to any other claims for 
damages, if the qnantitiim of work and materials should prove to be 
greater or lc5ss than estimated. 

18h Additions and (Humges to be at Contract Prims. ,No Extra Claims. 

It must,^ therefore, be'expressly agreed that the Engineer may, in 
his discretion, and either before or after the commencement of the 
work, increase or tlirninish the quantities to an extent not exceeding 
thirty [30] per cent, thereof. If the quantitic^s be increased, the 
increase shall be paid for, but only for the actual amount thereof, and 
at the price fixed in the contmet; and if the quantithss be diminished, 
such diminution shall not in any case constitute a claim for damages or 
anticipated profits on tlu^ quantity or quantities so dispensed with, but 
only the quantities actimlly delivered and accepted and the work done 
ana approved, will be pai(i for. 

IS’*. Engineer mag make Additions, Omissions, and AUerations at 
Market Prim. 

The successful bidder must understand that the right and privilege 
is reserved to the Engineer to make any additions to, omissions from, 
changes or altemtions in the materials and work called for by the 
drawings and specifications and contemplated by or embraced in his 
proposal; and ttmt any addition to, or omission from, said materials or 
worK is to be made on the basis of the contract unit value of the 
work or materials referred to; and that any changes in the quality of 
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the materials or alterations in the work are to be made on a basis oi 
market rates prevailing at the time that such changes or alterations are 
ordered; and further, that no claim for compensation for any extra ma¬ 
terials or work shall be made or allowed without the same has first been 
agreed upon and specifically authorized in writing by the Engineer, under 
the approval of the owner, commissioner, etc. 

19. Samples to he Submitted. 

Each bidder must submit with his proposal, at his own expense, 
samples of the materials and workmanship [finish] which he proposes 
to use [furnish], the samples to have the name of the bidder, the title 
and location of the work, and the date of the proposal, plainly marked 

thereon. Each sample of stone.must be_inches by_inches 

by-inches, one face showing natural fracture, and the other faces 

showing different styles of finish, with the location of its quarry dis¬ 
tinctly marked upon it. The samples submitted with the proposal of 
the successful bidder will be retained, and when required he must at 
his own expense furnish duplicates of the samples. 

20. Quality of Materials to be Considered, 

The character of the materials proposed will be considered, and if it 
be deemed to the interests of the city, state, or company, or owner for 
this or any other reason to accept any proposal other than the lowest, 
the right to do so is expressly reserved. 

20\ Materials Offered and Time required to Complete will he Considered, 
Each bidder may understand that the quality of the materials offered 
and the time stated for the supply of the materials and the completion 
of the work will be considered in the matter of acceptance of the 
proposal. The value of a day in estimating the time required for per¬ 
formance will be $.... 

21. Materials furnished hy City^ State, or Owner, 

The following-named materials [and labor] will be furnished to the 
bidder by the city, state, or owner at the prices given in the blank form 
of proposal or bill of quantities, the same to be included in the bidder^s 
estimate and proposal. 

22. Patent Rights, 

Each bidder must understand that he is to protect and indemnify all 
persons acting for and in behalf of the city, state, or owner for any 
liability which may be claimed by any party on account of any patent 
rights connected with any of the materials, articles, or processes used 
or employed in the work or in its performance, or any contemplated or 
embraced in his proposal. 

23. Bid for a Part or the Whole. 

Bidders are requested to state whether their bids must be considered 
as a whole or whether a part thereof may be accepted. 

24. Tenders, 

Tenders are to be made in the form of a' lump sum, which sum must 
be taken to cover the cost of the completion of the work in every re¬ 
spect, in accordance with the specifications and drawings. 

FORMALITIES TO BE OBSERVED. 

152. Propriety of Certain Requirements and Restrictions.—Any restric¬ 
tion or requirement imposed upon a bidder which will facilitate the business 
of letting the contract and secure uniformity and a standard for comparison 
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of the bids, anti not entail too much work or expense upon the contractor, 
can without doubt bo considered reasonable, and within the discretion 
accorded to public officers by our courts. Such requirements are those 
which insist that proposals shall be made upon printed forms in triplicate 
and shall be dolivt^red by a certain day named, and that the prices shall be 
written out m well us expressed by figures to give greater certainty and to 
guard against mistakes, and many other similar requirements. The act of 
the board in directing the city engineer to reject bids for public im¬ 
provement unlesB accompanied by an offer to purchase bonds has been held 
not a ground for attacking a contract actually made, it not appearing that 
the bids were influen<?od by that fact.^ 

163. Thera should Be a Standard for Comparison of Bids.-—In order to 
have a fair and ecpiitable comparison, it is essential that all should have the 
same data concerning the sjune subject-matter, and that the bidders one and 
all be furnished with the same information or be afforded the same means 
of acquiring it. 

An act or a charter which requires a contract “to be given to the lowest 
responsible bidtler has therefore been held to render illegal and void a 
contract awarded on plans and specifications prepared by each of the 
different bidders. Idm court says the term lowest bid necessarily implies 
a common standard by which to measure the respective bids, and that 
a common standard must necessarily have been previously prepared of 
the work to be done* Such a letting not only prevents the competition 
which it is the object of the statute to secure, but furnishes no standard by 
which the board can determine the lowest bid, and gives an opportunity for 
favoritism in awarding tlie contract.* 

164. FuU Information as to the Work should Be Furnished,—A pro* 
vision that certain contracts shall bo lot to the lowest responsible bidder 
after advertising for bids requires that information shall be given to 
bidders which will enable them to bid intelligently.'* They should be 
informed either by the notice of letting or by proper specifications of the 
amount of work embraced in each contract, the time within which it is to 
be completed, the manner in which it is to be done, and the quality of the 
materials to be furnished.** 

It is the manifest duty of the contracting officer or board which is 
authorised to make such public improvements to prepare plans and specifi¬ 
cations, and to give a detailed statement or estimate of the work and of the 


* life ‘ D. Iloiird of Trastees (Gal), 40 Pac. 
Ean. 5ni. 

* « PittnlHirgh (Fa.), 20 Atl. Bt‘p. 

60B State St, Bernard 

(Ohio), U) Ohio Oir. Ct, Rep. 74; and 
G<'»m»er»vi1ki Merrill (Itid, App.), 42 N. 
E. Rep. nil 

^ Err la n. toirv (Ctd.). 46 Pac. Rep. 1. 

^ Detroit p. Ilosmer (Mich.), 44 W. 


Rep, 622 [1890]; and see Kneeland v. Hos- 
mer, 20 Wis. 4B7. 

® Kneeland v. Furlong, 20 Wis. 487; see 
Peeirles t). Byrd (Ga ), 25 S. E. Rep. 677; 
and see Otis v. City of Chicago (Ill. Sup.), 
48 N. E. Rep. 715 ; semble, Guarauty & 
T. Co. n. Chicago (Ill. Sup.), 44 E. flep. 
882 [1896]. 
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kinds and quality of the materials required, for the purpose of affording 
bidders data from which to estimate the cost of the undertaking and to 
induce fair and honest competition/ It has been held that the bidder can¬ 
not be required to furnish his own plans/ The notice must provide for 
plans and specifications.® 

Such provisions in a city charter or special enactment, that contracts for 
public works shall be let to the lowest responsible bidder after advertising 
for bids, require that such information be given as will enable the bidder to 
bid intelligently, and that the same requirements, estimates, and specifica¬ 
tions be given each and all the bidders, and that they shall bid upon the 
same work and materials and under the same specifications.* Such estimates 
and specifications must be definite as to, quantity as well as to quality of 
materials required, or the contract will be void/ They should be rendered 
upon a cash basis.® Under a charter requiring ordinances for public work 
to specify the materials to be used, an ordinance is void if it fails to specify 
the material,’^ but the notice need not specify that an asphaltum pavement* 
proposed is to be of a certain kind of asphaltum.® When the statute 
requires that the nature, character, locality, and a description of the 
improvement proposed shall be set forth, an ordinance providing for the 
paving of a street or the construction of a brick sewer ^^with necessary 
manholes is not defective because it fails to specify the location of the 
manholes and catch-basins.® The exact amount of paving composition 
required per square yard need not be specified.^® An act that requires the 
advertisement to specify briefly the locality to which it is limited, and the 
time in which it must be completed," does not render it necessary to give 
the dimensions of the improvement nor the materials of which it is to be 
built. “ 

156. The Bid Should Contain neither More nor Less than is Called for 
by the Instructions, Plans, and Specifications.—The standard adopted, the 
necessity of requiring bidders to conform to it, and to include neither more 
nor less, is at once apparent. The addition of one single item, such as a 
different kind of stone, brick, or timber, a different quality of work, or a 
longer or better guaranty, destroys the equality and renders the bid worth¬ 
less for comparison with the others which conform to the standard.** It 


^ McBrian t?. Grand RapMs, 56 Mich. 95; 
and see N, P. Perrine Co. v. Pasadena 
(CaL), 47 Pac. Rep. 777. 

® People t). Corners, 4 Neb. 150. 

® Wilkins v. Detroit, 46 Mich. 1‘20. 

^ City of Detroit v. Hosmer (Mich ), 44 
N. W. Rep. m. 

® Bigler New York, 5 Ahh. N. Cas. 
(N. Y.) 51; Reilly v. New York, 54 N. Y. 
Super. Gt. 463. 

® Kansas Town Oo. Argentine (Kans. 
AppO, 47 Pac. Rep. 542 [1897]. 

Yerdin v. St. Louis (Mo. Sup.), 27 S. 
W. Rep. 447. 


® Verdin St. Louis (Mo. Sup.), 27 S. 
W. Rep 447; Otis Chicago (Ill.), 43 N. 
E. Rep. 715. 

® City of Springfield v. Mathus, 124 Ill. 
88 [1888]; Vane v. City of Evanston (Ill, 
Sup.), 37 N. E. Rep. 901; Cochran Hyde 
Park (Ill.), 27 N. E. Rep. 939 [18911 

Wood V. Chicago (Ill.), 26 N. E. Rep. 

608. 

“ Main v. City of Port Smith (Ark.), 55 
S. W. R. 801 [1887]: and see Felker 
New Whatcom (Wash ), 47 Pac. Rep 505 
[189n 

*2 Weed t). Beach,56 How.Pr.(N.Y.) 47a 
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canuofc benefit a contractor or builder to iiiclude in bis proposal other or 
more or better labor atul materials than are specified in the advertise- 
mcmh Under an a<Jt or eduirter rtHpiiring the work to bo advertised, pro¬ 
posals n'ceivad, aiul tlie contract to be given to the lowest bidder, the bid 
can be rt^gardetl onlj as a proposal for the labor and materials so advertised 
for, and if the prit^e is n<jt lower than that of any other bidder whose pro¬ 
posal embraces only thi^ labor and materials called for in the advertisement, 
he is !mt eutiiltal to have the (‘.ontract awariled to him.^ 

Bids submitted according to certain Bpecificatione which contain a war¬ 
ranty of durability h>r six years cannot be compared with a bid that con¬ 
tains a warranty for more tlnin six years. If the additional warranty were 
considered and infiuerHUHl tlu! award to one who was not the lowest bidder, 
tlie cotitract will be void.*^ When bids were asked for a storage reservoir 
capable of holding a water-supply for 100 tlays' delivery at the rate of 
50,000,000 gallons per diem, the contraeb was not lawfully awarded to a 
bidder soltdy because of his having offered to provide a storage capacity 
sufficient for ‘450 days/ fi'he same was held of a ciise where a contract was 
awarded to one who was riot the lowest bidder, but who had furnished 
speoimens wliich were not cmlled for in the notice asking for bids, the 
contract having been given to him because of the greater fitness for use as 
shown by the mimples. 'Fhe contract wuis declared void, as contrary to the 
charter/ Bam|)b‘S or specimenm furnialuul cannot be compartHl, and the 
lowest price then determined by reference to the comparative fitness of the 
specimauB, unless the advertisement has asked for samples and proposals to 
do work according to such samples, so that all should bid with the same 
undersianding.® When sampbm of materials which the bidder will us© 
have been furnished as required by the instructions to bidders, and the 
sample of the lowest biddi^r is not acceptable to the engineer as provided in 
the contract, ha cannot demand the award of the contract, nor can it he 
given to him, even tliough he does offer to use brick of another kind which 
comes up to ilni requirememts of the sptmifications/ 

While the acts and riHjiiirements of a board of public works are subject 
to review by the courts, yet, the mtn being discretionary, the courts do not 
interfere unleHs the motive be fraudulent or does positive injury. They 
tolerate restrictions and requirements for which they can assign no just 
cauie, ami that arc frequiintly burdensome to bidders.'^’** 

I f, (tom’w of D^rke Ck>., SI Ohio ^ State n. City of Trenton, 49 N. J. Law 
Bt Jill fUHT!]: hut Weed r. Beach, SS9. 

ftSHow. Pr. (M. Y.) 4’7e,where It was held * Van Reipan t>. City of Jersey City 

limt whee slate ofllcers had mnde an effort (N. J. Bup.)^ A.th Rep. 740. 

to oljtiiin bids hi a certain form ami had * State a. City of Trenton. $uwm. 

fiilteil In the attempt, that they might, as ® Hliaw Trenton, 49 N. J. Law BB9 

against wteh faulty hfddisre, eiatnfne all [IS87|, 

tlie hidft, nrtcl ncaaa cIinK to their itcst judg- * Hermann a. State, 11 Ohio Olr. Ct. R©]^ 
mem awartl the eontraet to the lowest 50S. 

[regular] bidder. '' Ssmbk, lU Marsh, 8S N. Y. 481. 

♦ Bm See, 146, $upra. 
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Wliiiii Urn bid k iiert*|>itnl ihi» bitldtir lh hmml iiiil| liy llif^ 
shown liiiii at tliii liiiit* ti« iiiiiki»« hk bid.' If t*ilir»r iim 

hini whoii Iits ilio otiiiiriii’i »iid !iw t 

part of the eoiitmoi iiiitl fio m luniiui liy Ihaiit/ nr piidinmtiong 

by iiioHilit^ri of tlio litiard or rlork will lini Iw iircpjiti’ii m rtiiitniilioticm 
to tint toriiii of ilio fwriind to Iniliirrt. ilorkj, tiid 

iiitlifidiials Inivif iiti |itiwor to vary ilio ittriiif* of lli«^ iidtitrf4.«oiiii*iit nor to 
voliiiiteiir tdditkiiial iiiforiiitiUioi not givon to nil liiililpr.'4. If a iHiiitrntitor 
aotii uptni roproi4oiiliitiotiii by nwoli iwriiiii#* li wmiw Iio tlotii it 

lit Ilk poriL Mint tiiiwt lako ilio roomniiit^iioo-^,* 

186. Cottirtot Mmt fee Striotly Mmmimg to ftr»i of Aittrliitmiftt, 
Pkiii,aai Spciicatiois by wMoh IMt wtrt latilti. Ii 1*4 titiligiiinri it|ioii 
tltiMitlioori of A oily nr ulitio to oxinoito tlio inoitruii- ilririlf iii iioooriliiiiot 
with tlio loritlS »ll«t by wliirli lii«^ Intli Wrfp liiitilii,* Tlii 

loiiiiig of II ooiilrin^t inmtoiiiiiig jiro¥wii»ii^ iiiiilrrtnllf iiitirp fii¥tiriiii!« i© ihs 
eoiitriiftor limn i!io rotjuiromtoiit* liiiilor iiliirh ttm iirm unittHi mi 
4o*slrti|i llio of l!io rotintt’lilinli iiiftiidi'il rriiliXiHl bj 

tliti sMttto. Hindi rtmlmmU iiro iliogiiK iifid Itndr pn foriiiiitn-f* iiiiiy btn*fi- 
Jiiiiiiith* Miiltior tlio ifiiiititity iior tjimlilf of flip wi*rk or iiiiibiiabi nor lb# 
ooiiitilioiii jirtwribod run ti« tdittiiginl, toir imw liiiidni^ imr inj 

iiltrmlitiiii tiiiidi* nor miy mw iindortakiiig^ or plodfr^ of roiiiriirtor 
bo ooiwiiitirtHl in mmMn^ llio ooitlriiPt.* Ho ^iion fbo iir4rtoiipiiii rw|iiiri 
tbiit llio prki piiiii ftir ourtli oxtmimlioii ali«»tiI4 bo oip* foiirih tlnii liid for 
rook iixoamtitiiii tl wiw fiobl tioi improjwr iiii4 liiiii a bid iilitolt iiiiiiiimI 
tL7T| for riM4 aiitl 4I| mnito for imrtii iiiiglil bo rojortr#! fur ii«i| roiifnritt- 
iiig III tli« tlio jiririt fur oartti »Mrk» iiol boiiig proowidy one 

foiirtli timt tif rtiftk mmmihm* 

Tlio itmkiiig of 11 nmtraot to » iirrot ’17 fort iiidr, wlioit llio likls 
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kind of work and materials required, it becomes a comparatively easy 
m:Ltt(u* to got bids upon the same basis; but when the quantity and charac- 
tvv of the v/ork cannot be determined, the shindard of comparison must be 
an approximate one. In such cases it is not only prudent but necessary to 
so describes the work that a comparison can be made of the several pro- 
poHuls wdihout knowing the aggregate and exact cost of the whole work, 
d'his is usually accomplished by inviting bidders to name prices per unit of 
measure, the quantities being given approximately only, to enable the con¬ 
tractor to determine at what price he will undertake a job of the same size 
astimatcid. In such casoB it is customary and prudent to insert a statement 
tliat the quantities named are approximate only, and that the contractor 
must he his own judge as to the correctness of the estimate given, both as to 
quantity and kind.'*' 

Every important item contemplated in the work must be included in 
the advertisenumt and specillcations under which tenders were made. A 
part of the work may not be given outright to one person or party, nor can 
a price be fixed for a considerable part of the work and the remainder bo 
given for competition. A contract which fixed the expense of part of the 
work by ayreenwnt between the contractor and the commissioner of publio 
works, and not by competitive bidding, as required by law, is void as to 
such part.’ A price cannot be fixed for rock excavation in an advertise¬ 
ment for proposals for constructing a sewer, because it is in violation of the 
charter of the city which requires contracts for work and supplies to be 
founded o!i Healed pro|K)HiUH and given to the lowest bidder.® 

It is a violation of the law for public oflicers to test the bids by a com¬ 
parison wlucli omits a substantial part of the work to be contracted for. 
A contract awarded upon a comparison of bids which omitted an estimate 
of tim rook excavation axiticipatod to be met was, therefore, held illegal and 
void.® 

It has been held that the ratio of the price of rock excavation to that 
of earth excavation might be fixed as four to ono.^ A minimum price to be 
paid for labor cannot be fixed, and a contnict awarded upon the basis of 
such a speciflcatioii is in violation of the statutory provision requiring work 
to be awarded to the lowest bidder.*’ 

Extra work that hm not been mentioned in the annommement of the 
work and prices named in the [>roposal8 cannot be ordered unless excepted 
by the statute or especially provided for in the charter. Tims an aceopt- 
aiice of a bid to do rock excavation and other work which omitted the 
consideratioti of rook excavti,tion, and undertook to pay what the rock 

> Mutual Life Ins. On. r. New York (N. (Jifv (III.). BS N, B. Kep. 602 ; Re Mahan, 
Y. Aim.), tm N. B Eep. nmi 2U Ilun (N. Y ) 1101. 

Merriam on IVtitloii, H4 N. Y. 596 * Brady Mayor, 20 N. Y. B12 [1859], 

[tHHll; »es alw Village of Il^aie Park r. */fr Marsh, 88 N. Y. 485 [18H1], 

Carton, 182 III 100 -/Lake Bhort; fi Co. 6. ^Frame v Felix (Pa.), 81 AtL liep. 875. 
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policy of the law** lltiticr ii ctnilmol. hy a ciiy whicli |ir«iviiltH| that the 
architect iiiiglii liircct dcviniiiHiH iitul tint iiicrim-^rtl vmi In* iithlcil to the 
agrotitl pricy it mm lichi ihoi Iho city mm iiui IhhiihI liy iIip iircliiiicfc’s 
proHiiici iMiti onlcr fur piling, f«»r Mccnring n ||r|i f«iiiidii.ttoo^ 

iMicaiiits it hull iii.it Imot mlvcrtijicil mui iiioiiliuiiril ttt the ^‘tpimitkaiicmi for 
the work fiiiil rocci¥*Hl for ili* coiiwtriiclioii/ 
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part of the work, while a larger and more profit-paying part could bo ordered 
as extras.* Thus under a contract awarded by a village to the lowest bidder 
to do flagging, pavinir, and curbing, the village having undertaken to do the 
necessary grading and to furnish the sand and gravel, it was held that the 
eonti-actor could not recovor for the sand and gravel he had furnislied in 
obedience to a resolution by the trustees of the village requiring him to do 
80 , as tlie reBoIution wan in violation of the city charter, which required tliat 
sealed proposals for work slioiild be advertised for and the contract awarded 
to the lowest bidder.* It has been held that where a contract was lot for the 
laying of Nicholson pavement (patented) and ordinary stone cross-walks, 
after proposals for Nicholson pavement only the assessment for the work 
could bo vacated.* Yet in another case it was lield that wliero a contractot 
did work necessary to carry out his contract, either as extra work or to 
meet exigencies unforeseou when the contract was made, ho was entitled to 
recover therefor on a quamtim though the city charter provide that 

if any work shall involve an expenditure exceeding seventy-five dollars it 
shall be done by contract lot to the lowest bidder/ 

The contract must be confined to the work and materials contained in 
the propomils. Notlhng mn bo added or omitted without due notice luaving 
been given, as the object of the law is to secure competitiou and the benefits 
to be derived from it. The contract must bo the same that was advertised/ 
A change by public ofllcora of a foot in the depth to he dug for curbing, 
and permission to tlic contractor to appropriate siono that was by the speci¬ 
fications to ba used for All ing in a certain place, he furnishing earth which 
could be used on the straet, are unauthorissed and void. The proposals 
made by the contractor and tbe sptjcificatimis form the only basis of a oon- 
tract, and no contract can bo made under any other terniB. 

If the coirtraotor eioeute work not in strict conformity to suelt gpecifica- 
tions and propomls, ho is antitlad to nocompoiiHation for his work, for tliere 
is no contract, and none can bu implied/ A recent case has even decided 
that where, after letting the contract for grading a street according to plans 
and estimates, an ordinance was \mBmd changing ilie gradt‘, but no new plan 
or coiitmot wm mtuie, thoi-ighthe grading was done in accordaiioe with the 
last establislicd griule, an msoBsment for such work was invalid.’^ A change 
in the lines or levels whicli lessens the amount and the cost of the work may 
render the contract inoperative, and invalidates the asscjssment/ Aboard of 


* McBrIan d. Q-rand Rnpicli, M Mictli. 95. 

*Parr v, of dmtmbnsh, It New 

York MB; md m 76 N. Y.4Sa; but 
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8 11^ Eager, 46 N. Y. 100. 
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public works has no authority to exact from the contractor a bond that the 
pavement will last for five years where it is not required by the resolution of 
intention/ If^ as is sometimes the case^ the charter of the city provides that 
repairs shall be paid for by the city, and improvements by the property- 
owners benefited, the same to be let to lowest bidder; an ordinance, adver¬ 
tisement, and letting of a contract for the construction and maintenance 
(or repair) of a street together and to be paid for by either party alone, is 
void, being in violation of the charter/ 

158. Eight to Make Changes and Alterations Eeserved.—Whether public 
officers can reserve the right to make changes and alterations in the specifi¬ 
cations by giving notice of such reservation in the advertisement for proposals 
may well be doubted. Certainly not if the work were for a lump sum, nor 
under any circumstances which might foster favoritism or lessen the obliga¬ 
tions or work which the contractor had assumed. Labor and materials paid 
for by the unit of measurements must be subject to such changes, and it can 
work no hardships to the public nor to the contractor. Even when it is pro¬ 
vided in the contract that the contractor shall make any alterations in the 
form, dimensions, or materials when directed by the board of public works; 
that the work shall be prosecuted in such order and at such places as the 
board of public works may direct; that the excavations be made to depths 
shown on profile and plans on file, of such widths and in such directions as 
may be necessary; that any work required to be done that is not specified shall 
be done in accordance with the directions of such board, it is held that the 
board was not authorized to order any material change in the plan as to loca¬ 
tion or course of a sewer (which was being done at a price per linear foot), 
without the approval of the city council.® If in the construction of works it is 
anticipated that difficulties, requiring changes, will be encountered, or that 
the work may become much more burdensome, as by the meeting of quick¬ 
sand, hard-pan, or rock excavation, which would largely increase the cost, and 
the extent of which it may be impossible to ascertain in advance; such contin¬ 
gencies should be mentioned in preparing the specifications and contracts, and 
their payment be provided for, so that they may be taken into account by bid¬ 
ders in making their proposals by the cubic yard, linear foot, unit weight, etc.^ 

159. Instances Where Contract has been Sustained.—The fact that plans 
for street improvement were in the alternative is immaterial in the absence 
of proof that any one was misled or prevented from bidding, or that the cost 
of the work done was enhanced thereby.® 

Such contracts are divisible. When a contract has been let for work, a 


^ McAllister City of Tacoma (Wash.), 
87 Pac. Rep. 447. 

/ Verdin v. St. Louis (Mo.), 3B S. W. 
Rep. 480; and see Santa Cruz R. P. Co. v. 
Broderick (Cal.), 45 Pac. Rep. 863: and 
Cole People (Ill.), 43 N. E. Rep. 607. 

* Compau Detroit (Mich.), 64 K. W. 


Rep. 336. 

^ McBrian v. Grand Rapids, 56 Mich. 95; 
Insley d. Shepard, 81 Fed. Rep. 869 [18871; 
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® Gilmore «. City of Utica (N. Y. App.), 29 
K.E.Rep. 841, affirming 15 N.Y. Supp, 274. 
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part of whicli hm Imm legally HUtlioriyanl and cunitractod for^ and another 
part of wliioli is iilogal aiul unautluirixod, tho eontractor may recover for that 
which was citme in pursnanm^ of tlie cdiarter and according to law.* Wiien 
a contract in in viidation of the charUu- of a city m to a part of the work, it 
will retult^r tlieuascuHnumt for tlie work m far voiil, an the work done was con¬ 
trary to tht^ provisions of the cinirter, and will md furnish a ground for vacat¬ 
ing thi» wlude assessment.' It may he nnlueetl by tlie amount which it may 
have lieen increased by mason of fraud or substantial error or irregularity.® 
160. Works Whose Cost Encseedi a Certain Amount Within the Statute, 
Charter, or Ordinance. -Idie c|uestion often taimcB up as to whether the 
Btatute or <diarter rtK|uires all work, however inHignilleant, to be included in 
the Hpecifltmtions and contract, and if it includes alterations and additions 
and extras from wliaiever cause. 'Phe delay anil annoyance roBulting from 
such a rcciuimnieiit would he exjuumive and aggravating beyond nieaHure if 
it were necessary to atlvcrtise atul wait for jirojmsals for every small extra 
item or minor change mcpiired on or in works. This trouble is usually 
obviated by a clause in the act or idiarler that only such contracts for mate¬ 
rials and work whose cost is more than a specilled sum, $. ff,, SoQO, shall be 
advertised and let to the lowest hitbler.* 

The addition of such a clause, if the sum is made large, enables public 
officers to let work in parts and to evade the law, thus defeating its very 
object, (kmris are alive to this fact, ani! siwk ti> reipure the most scrupu* 
lous imre and strictest honesty of all parties, Kvidence of dishomnst prac¬ 
tices will be construed against the contractor ami in favor of the puttlic. 
When a certain amount is specilled as the limiting cost of work that may 
be let without advertising for proposals, it must not Is? cxc’oeded. IJndorim 
act requiring any expenditure of more tluui 12500, to lai let to the lowest 
bidder after lulvertising for !>ids/’ an informal lamtracd fi^r work and mate¬ 
rials, inclmling tdglit lironmi statues, to cost mm*e than 12500, witlicmt 
adviirtising for bills, was declared void; and it was Iteld that they could not 
bi iiiclmleii undftr an advertisement atid specification “ for the iron inner 
domii and otlier ornamental ironwork,** nor did verlud f^xplanationi itittle at 
the tinii the propomi wiii made remedy the omission <»f tluun.* 

When proposals liavii been made to furnish labor and matarials for a 
structure ticctmliiig to ii scliednle of prices for specific qualities, and a con- 
tnwtt WHS itibiti<|iiently enieriHl into, to erect the structure for ii certiiiri sum 
of money, ** being tin? nggregiite cost at the prices spectflinl in the said pro- 
posidie* it wii» lielfl that the statement f>f tin? cost was intended only a» an 

^ IViSiUi Tmiiip. C*o, r Ileyd, 2 H, W. * ft may be flmibled If $500 !« an appne 
lien. 11114 Ili^l; #«alM/»r« Met'ormlek. nrfittesiim. Llttler r,. .Ifiyte* lI'lLi, IS 
fill Ilftfti. rJB tliWj* faittl t& tM ummsi* N. K. Eep, B74 flBKH], wtH?re‘ the aet was 
m§riL ainemied, making the sum insteiwl 

* Merrlamin Petllloio ^4 M. Y. 5Mf l^tl of which mmnm an opnoulte extrema. 

* /a n Amkrmm, 17 M, K. Hefi. ‘Jill (N. ^ fJUler ». {Ilk), 1^ 1®' HeP'- 

Y. imn Im r$ McCormack, ill mrh, 126 674 
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estimate, arid tliat the intention was to pay the prices named for such mate¬ 
rials and labor as were actually furnished/ 

161. What Work Comes Within the Statute.—A charter of a city that 
requires that ‘"all contracts for doing work and furnishing materials for an 
improvement shall be given to the lowest bidder was held not to apply to a 
contract to furnish hose to the fire department;® but a contrary construction 
was put upon the same charter the following year, when it was held that a 
charter that required that all contracts should be awarded to the lowest bidder 
did include a contract to purchase fire-hose, and that an award of a contract 
contrary to the charter, and including additional qualifications not included 
in the estimate and specifications advertised, was void.* The work of clean¬ 
ing streets .of a city, and of supplying it with water, have been held to come 
within the prohibitions of the charter against making contracts for work 
without previously advertising for proposals."* A statute which requires all 
contracts for the improvement of roads to be let to lowest bidder has been 
held to include contracts for repairs to permanent bridges and culverts,® and 
cells of a jail have been held to be a part of a public building.® 

The removal of garbarge at $800 per month was held not to be within a 
statute requiring that work necessary to be done to complete a particular 
job and involving more than $1000^^ should be let to the lowest bidder, as 
the work in question was not done to complete a particular job and did not 
necessarily involve an expenditure of $1000 or more.^ If it be provided that 
no contract or purchase involving an expenditure of more than $1000 shall be 
made without first advei'tising for bids, an exchange, without advertising fcf 
bids, of pumping-engines incurring an expenditure of more than $10,000 will 
not bind the city, even though it is made by order of the city council authoriz¬ 
ing the board to make such an exchange, such order being held not to abro¬ 
gate the terms of the ordinance.® So under a contract for the construction 
of a public building a substitution of another kind of work which increases 
the amount to be paid for the building by more than $1000 cannot be made.* 
The cost of the materials substituted, it seems, is not to be added to the cost 
of furnishings whose place they take.*® Verbal explanations that certain 
work will be required and certain materials must be furnished are not suf¬ 
ficient to include items not mentioned in the advertisement or specifications, 
though they be a part of, or properly belong to, the structure advertised. 
They cannot be included if their cost exceed the statutory limit.** 


^ Swift 'D New York. 26 Hun Y.) 508, 
T'emrsed by Court of Appeals 89 N. Y. 52. 
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Atl. Bep. 248 [1887]. 

* Stft*e ® Citv of Trenton (N. J.), 12 
All Rep. 902 [1888] 

^ State 'G, Kem, 51 N. J. Law 259 [1889], 
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83 N. Y. 528. 
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162, State or City to Furaisii Certain Thingi at a Specified Price.~It 
is sometimtiH tht^ practice of public* corporations to purchanc a certain brand 
or make of materials, the engineer and council being Batisfied that they 
are the best, or it may Im necesHary to sacmre conformity thoughout a Bystem 
of works. When a city has cuntracted forsuppIii^B under such circumstances 
or has them in stuck, it may retjuire the camtractor to puroliaBc them at 
the price paid by the city and use them in tlm works.’ 

163. Contmots for Patented Articles or Materials of a Special Manufac¬ 
ture.— If proptJHalii are invited in good faith, it has been held that a city may 
contract for tlie use of mich materiala as it deems l>c*8t, though sucli materials 
are the subject of private ownersliip or the product of exclusive manufac¬ 
ture, or the imdlunli «)f j>reparing tlnnn are covered by patentg.'** 

An ordinance providing for paving a street with a partitmlar kind of 
asplialt in whic.h there is a monopoly is not void, tlumgh the city charter 
provides for kitting contracts to Urn lowest rospon«ible bitlder/ the council 
having the right to rejcad the bid if it is exorbitant; the fact that there is a 
monopoly d(atH not rtapare that it be usseHStHl/ If the tiling needed for pub¬ 
lic use is part of a pattmted article and can be bought only in one place, it is 
sometimes held that the article need not be advi'rtised/ 

In New York state it has been heUl that the provision which entitles the 
person making the lowest estimate to have the contract awarded to him does 
not a|iply to estimates for patmited articles or proci’sses.^ Home states hold 
to the view that such contracts are not prohibited; hut the tendency of the 
courts, according to Judge IHllonJ is that the statute prohihits any contract 
that cannot he advertised or let in the manner it prescribes, and he cites 
casciin which it bus been hehl iliat ii contract for a patented pavement with a 
person who had thinixeduiive right to lay the same was void.** M r, McKinney, 
in the American and KtiglWi Kncyclopiisiia of Ijaw, says that the majority 
of the tmstii take the same view, and hold that the statutory prohibition ap- 
pliea to jiateiited articles, citing mimermis caseiJ 

It ii impoisihle to tell, except in states wlmre it fii« been already decided, 
what law wotikl be gustiiined, ami engincitws m contractors would do well to 
take good coimsiil if the i|Uii«iion come up in their husirnm The cases which 
hold that iimttsriali or procures which are patented or arc the iuhjfict of a 


* Merrfaiii la Ptilftlon, S4 N. Y, fiii 

^Ciiy of Newark t. Ilomel (N. J.), 31 
All llit|r 4CMI| N, P. Piirriiie, tie., Co. u. 
t,iSlick 1*11110*11 ffkli, Fac, Itup, 533; 
Bmte t. Hoard of Cowirii'ri (KaoJ, 45 
liap. aii. 

* Yerdin «. Oily ctf Bt, Loiiti (Mo. BnpJ, 

SS k W. Ibip. 4«1 J,. iliiitfriifag, 

* Yerdia t. St I^wii (Mo.l, 27S. W. liep. 
447. 

® Sllsby Manfg. Co. t, Alteatowii (Fa.), 


SO All. Hep. 540; armrd flobiirt'r. Detroit, 
17 Mich. S4(l; Matter of PctItJcm of Dtigm, 
50 N. Y, 513; hut sm Dolim ib, Miiycir of 
N. Y.,4 Abb. Pr. N, B. (N. Yjailf!, 

* People e. Yaii Nort, 65 Biirb iN. Y.l 
331; huf tee Bomi Utica, 26 N. Y. Bnpp. 
S3S; nmt of Eager, 46 N. Y. 100, 

** DllbiCi Maale. Corfibii,, 1467 4th ed,), 
*Dllloa’« Muaia. Oorp’ai, § 463, mU 
(4lli td. ISUO), 

*15 Am®r. A log. lacy. Law 1093-04. 
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monopoly may be made the subject of a proposal and contract are given 
below/ as well as those which, are to the contrary.® 

164. Instances where Contracts have been Made for TMngs in Which there 
was a Monopoly. —Perhaps the law will be better understood by a few oases* 
Those which most frequently occur are in contracts for patented pavements 
and sidewalks, and there is no uniformity in the decisions of the diilerent 
states. Tiiere are several cases of patented machines, one a pump, in which 
it was held that the fact that the pump authorized wm patented did not 
relieve the board from the necessity of advertising for bids/ Another aise 
decides that a requirement that work sliall be let to the lowest bidder does 
not forbid a contract for a garbage crematory, parts of which are patented, 
when the patents have been offered to the city or any contractor at a fixed 
price, and there is in fact free competition as to work and materials.* In 
the same state it has been held that a city cannot contract for a patented 
pavement, no arrangement having been made with the patentee binding him 
to sell tlie privilege of using the process to the bidder at a fixed price/ 
Where the royalty required to be paid on a ps,tented article required to be 
used in the performance of a contract for public works was fixed, and the 
proposal inviting bids for the contract definitely stated that the royalty 
dhiould be paid by the accepted contractor in a particular way, and severid 
bids were actually made for the work, and the contract was let to the low- 
^ bidder, there was actual competition by bids, in compliance with the 
kw requiring the letting of the contract to the lowest bidder/ 

In Louisiana it has been held that a city may contract with the highest 
bidder in order to remove and destroy, under certain regulations, the oflid 
that is annoying to health/ 

When the job embraces several kinds of work, some of which are patented, 
while others are not, it has been held in New York that separate proposals 
should be invited, one for that part which w mi patented, and anotlier for that 
which is patented and for which there can be no competition/ Specifications 
in the alternative have been allowed in a case where the lathing to be used was 
required to be a certain lathing/® or "some other lathing of equid 

quality to be manufactured from sheet iron within the limits of the city/® * 

»Hobart Detroit, 17 Mfeb, 246; Es #9; Burgess t. Jeffewon City, 21 La. Ana. 
>ugro, m N. Y. 618 ; N. F. Perrine Oo. v. 14S; Dean Charlton, M Wh. 6§0; Deaa 
QuackenbusliCCal), ^Pac. liep. SSS;¥er- i». Borchsiniui. D Wis. Biktlmv A»- 
^n St. Lotiis (Mo,), 27 S. W. Eep, 447; phslt ih, Hunt. 100 Mo. 22. 
Daan^.Chnrlton, 2S Wis. 090; Kllvingtone. » Worthington Ikwton, 41 Fed. Bep.M 
City of Btiperlor (Wis.). 52 N.W. Bap. 487; [tmi 

Mb McCormack. 00 Barb. 128; Wortblngton * Kilvington e. City of Superior (Wis*k 

e. Boston (Muss.), 41 Fed. Rep. 28 [18901; 58 N. W. Bap. 487. 

Harlem Oas Co, e. New York, 83 N. Y- ^Dean Charlton, 28 Wfi. 090. 

a09l* Nebraska City Nebraska Gas Co.,9 ♦State e. Board of Comers of Shawnee 

NeB. 839: Yarold e. Lawrence, 10 Kan. County (Kan.), 45 Pac Rep. 616; smaim 
120’ TmplmNm Nort,60 Barb.(N.Y.) S81. Detroit e. Bf»bin»n, 88 Mich, m, 

* State % EUmbeth, 85 N. J. Law 851, ’ State e. Faywan (La.), 17 Rep. 481. 

I^n e. mca, 26 N. Y. Supp. 982; Nich- « m F^ger, 46 N. Y. 100. 

olson Pavement Co. v. Painter, 85 Od; «Mulretn f. Kalloch, 61 Cri. 521 
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Contracts Cor work or public uudertakitigs for which franchises or exclu¬ 
sive rights already exist, and by which competition is prevented, it seems are 
not witliin the statute re<[uiring all contracts for work and materials to 
be advtu’tised atul h't to the lowest bidder. It was therefore held that a 
contract made witlioiit inviting proposals with a gas company who had the 
exclusive right to supply a particular part of a city with gas was valid atid 
binding.^ A eoutraet with the only electric-light company in the city with¬ 
out ailvertising was }H‘ld valid. 

When professional services, as those of a surveyor, are required and he 
is to be emphiytsh it has been luhd that the (‘Siiumon c.ouneil or board have 
tlie power to selet^t with rtheremu's to securing tlu^ nee.t‘gHary skill, and no 
advertisement is rtHpiired.® It has therefore been ludd that it was not 
necessary to advertise and to give to the lowest bidder a contract to fur¬ 
nish tlreworks, for tlie reason that the articles were of a peculiar character, 
depetuiing for their value upon the personal skill of the matuifacturer/ 
This is an interesting case, and tin? questioti may be properly asked if a 
contract for the eree.liou of a lighthouse would (‘.ome under the same rule, 
it having been heltl that the construetio!! of sucdi a strucduro was particu¬ 
lar work, depimding upcm the personal skill of tlu^ contractor, and such 
work as couhl not he completed by his ext'cutor or administrator.^ It is 
thought tmt. 

Tlie renting of chambers for recorder of tlu^ cdty of New A"‘ork has 
been held not fall within a provision requiring all (a)ninu;tH for work or 
supplies to be let to the lowest bidder ;* nor dcj contracts for carriage hire 
of aldermen and coumnlmen when engaged in publics service.’ 

166. Conditions and Stipulations as to the Performance and Completion 
of the Work. 

1. and Maieruth fo h$ to ^^aiwfadwu of Kngimer or ArrMtecL 
liidders will be rcHptired to furnish rtiaterials and to complete tho 
entire wtirk to tlic satisfaction of the engineer and in substantial acoord- 
antie with tln^ H}H*c»iflcation8 hereunto annexc*d arid the plan therein 
referred to. No extra eompensation, heyotid the amount payable for 
tlie several cdasses of work before enumerated, wliicdi shall be actually 
performed at the pricms therefor to hv speiuiled by the lowest bidder,' 
shall he ilue or pavahle fen* the tmtire worK, 

I*. fnHjm*ifon ohA Aereplntwe of Her/*. 

Eatdi bidder must understand tliat should Ids jiropoaal be accepted 
the rniiteriak dedivered and tlu^ work pt*rformed by him, at any and 
all times tluring tlie progress of the work, and prior to final acc<*pt- 
aTu*e and paymmit, the same shall he snhjtHit to the inHpec,tiony.)f the 
engineer or architect, or his autlmriy.ctd agent, with the full right to 

niiirliati (in»0i», r. New York, 3a N, Y. Dei wilier d. Mayor, 46 How. Pr. (N. 

S09; Nehniska City e. Nob. (JasCo., 9 N**h, YA 

g||9, ^ Weatworfh r. Cock, 10 A K. 45. 

« Hartford a Hartford Elec. Lt. Ckn, 65 « Davies n. New York, HH N. Y. 207. 

Conn, tm, -t. New York, 21 How. Pr, L 

® «. Fluff. 5 Ahh. Pr. (N- Y.j 232. 
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accept or reject any part thereof that in the opinion of the engineer 
or architect, or his authorized agent, is not strictly in accordance with 
the drawings and specifications; and that he must, at his own expense, 
within a reasonable time, to be specified by the engineer or architect, 
remedy any defective or unsatisfactory materials or work, and that in 
the event of his failure to do so after notice the engineer or architect 
will have the full right to have the same done and to charge the cost 
thereof to his account. Each bidder must understand that, should 
his proposal be accepted, inspection of or payment for, any portion of 
the work embraced therein by the engineer or architect, or his author¬ 
ized agent, will not relieve him of responsibility to remedy any defec¬ 
tive materials or workmanship, at his expense, at any time before final 
inspection and acceptance of and final payment for all of the materials 
and work contemplated by and embraced in his proposal. 

2. Prices to Include Everything. 

The prices bid are to cover all expenses of furnishing materials 

[except.,which will be furnished by the company or city] 

and to cover all expenses and furnishing of tools, labor, and utensils 
incidental to and necessary for the full completion of the work in con¬ 
formity with the contract and specifications. 

2\ Price Bid to Include Everythioig. 

Bidders will state a price for completing the work specified in the 
bill of quantities and described in the contract and specifications, 
which price is to include and cover the furnishing of all the material 
and labor and the performance of all the work requisite or proper for 
the purpose, and the completing of all the above-mentioned work and 
the materials in the manner set forth, described, and shown in the 
specifications and on the plans furnished for the work, and in the form 
of contract exhibited and furnished by the engineer. 

3. No Deviation from Plans and Specifications. 

Bidders are informed that no deviation from the specifications will 
be allowed unless a written permission shall have been previously 
obtained from the engineer or architect. 

4. Bonds to Maintain and Keep in Repairs. 

The successful bidder will be required to furnish bonds to maintain 
and keep in repair the whole of the works undertaken by him, and all 
other works, roads, and streets interfered with or rebuilt, for a period 

of.months after the full performance and completion of the 

contract. 

6. Protection of Work and Materials. 

The successful bidder will be responsible for the proper care and 
protection of all materials delivered and work performed by him until 
the completion and acceptance of and final payment for all the work 
embraced in his proposal, and part payments from time to time on 
account of such materials and work will not in any way relieve him 
of such responsibilty. 

6. Building Regulations. 

The successful bidder must fully comply with all municipal building 
ordinances and regulations, and obtain all required licenses and per¬ 
mits, and pay all charges and expenses connected therewith, and be 
responsible for all damage to persons or property which may occur in 
connection with the prosecution of the work. 

7. SkUled Labor. 

The successful bidder is to employ o«nly skilled and reliable workmen. 
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in the performance of the work, anil must agree that the engineer or 
architect nhall have the right to decide upon and discontinue the serv¬ 
ices of any workman employed by him on the work who does not 
possess satisfactory^ skill and qualitications or is otherwise objectionable. 

8. Bidder Must Furnls/i Bond for Baiime7it of Labor mid MaterM^^ 
Each buhlcr must distinctly understand that if his proposal is 

accepted, he will bo retiuireil to execute a formal bond or contract; and 
the part atid linal payments, as the vouc.hers are issued on account of 
the contract, shall be subject to a reserved right of the engineer or 
architect to withhold any {)art of the money to be paid under the con¬ 
tract in the event of the failure of the contractor to promptly make 
payments to all pm’sons supplying him with labor or materials in the 
prosecution ami eomphdion of tlio work provided for in the specifica¬ 
tions, drawings, and prop<»8aL 

9. (kmioieiuietneni and of Work. 

The work must he eommeiuuHl ion days after the execution of the 
contract and prosetuiied to completion without interruption or delay; 

the whole work is to be completed and delivered by the_day of 

. 189.. 

10. Nimber of Reqnirml to (hmplefe the Wo7dc. 

Each biild<*r must also state the luimbcu’ of workitig-days he will 
require to eomidete tlu^ work, which numlun* of days will bo eounted in 
the cunnpariHon of Inds at the rate of twenty-five dollars ($^5) per day. 

11 . (J(yntj*ttefor\^ l^eUuj, 

All additional expense tc) the.by reasoti of extension of the 

contract at tlie retpu^st of the (‘.ontraetor shall bo deduetod from pay¬ 
ments due or to InnHune due the e,ontra(dor at the rate of. 

dollars hn* each and every day. 

11*. Liqnidaird ikimapes. 

The dattmges to paid for each day that tlie contract may bo unful¬ 
filled after ilm tinio specified for tlie completion thereof shall have 

expired are, by a clause in the contract, fixed and liquidated at. 

dollars j>er tlay. 

IV, Liquidated Dammjm, 

lacli bichler must understand that should his proposal be accepted 
the sum of ........ .dollars as liquidated damages will be fixed for each 

and every dav’s delay not caused ny the.that may occur beyond 

the timo'stipulated In his pronosal for the supply of all the materials 
and the jierformanee and compuition of the work. 

11“. Liquidaied Dmtmtfm, 

Liquidiittiii clamagi*s of.....dollars per day are fixed by the 

terms of the contraett for eacli and every day that the contract remains 
unfulfilled after tlie date of completion specified. 

12. Boiinn for Earitf (hmpMUm, 

A bomis of,,. .d’olliirs pe^r day will be paid for each and every day 
that the W'ork is com pitted before the data specified for completion. 

13. Papnmdn ott Edimate. 

After tfiii iieceritanctc of a propo«d, and execution and approval of a 
formal bond and i*ontract, monthly payment will be made on account 
of tlie work actually done and in |i!ace in the structure; and such 
payments will !m* based upon the estimated value of tlm quantity of such 
work, computecl from the contract unit of value, less 10 per cent, to be 
retaineil mi til the entire and satisfactory completion,^ final inspection, 
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at which time fiiml payment of the Imhiiica duo will b« itiade; hat no 
payment will be made for any miiteriala titdivortnt, but not aetually put 
in place. 

14. Paifmmds to (kmlmrhr (hdtf. 

Payments will be madtt only ii> priiieipalH. iy^Mi^iiintints and |)0W6rs 
of attorney to coileet moneya will imt iwoi^iuml. 

15 . Paynmut^ ikiniingeni on Approprinimn^s, 

Payments will be made ujam iiiofithly bitt efiiitingcint upon 

such appropriations as may from time to time be iiiiule by kw, and ten 
(10) per cent, will be reservea from each |iayiiieni until the eompkition 
of the (umtract. 

10, (JJjimrs Not Pmpon^iNt^^ 

'Idle payments to the eontractor sbiill k» rniide out of the fttndu under 
the (control of tiie city, <‘oiuity, or state in Ibeir pulilie eiipacitjr; and no 
member or oOicer of such <diy, caHinty, or «tritt», whether or not ii party 
to this agretiimint, is to be ueraoiitdly resjamsibb^ to iiie eontriictor. 

17. tkmmd Amiyn ur Sutmt. 

The original tumtractor will be held to ttn» performance of the con¬ 
tract, and transfers of eoiitraeisor of interests in iHintriietii are prohibited 
(by law). 

166. Conditiotts and Stipulations at to Performanoi and Coaptetloa of tho 
Work—The above itipulations are eommon In eotoitruet.ti*n eontraete and 
belong strictly to the coniimti itself, and are trenlei! and tlwcuiwid in nee- 
tions specially devoted to them in Puri III, llir^y ilo not enler ittio the pro- 
poml except m being lertiw of the agreement wldeli the bidtler must execute. 

167. Bond or Certified Check to lasurt the Eiecutioti of the Contract, and 
Security for its Faithful and Coaplelt Pirforaaact, 

I, ihrtifiml (Ihmh 

Eacli bidder rniiiit swbmii with Itii prufMisiiI a certified check for..*, 
dollfiri.. *drawn to the order ofii« ii ^gtiiiriiiity that lie will 
fully and faithfully com}dy wiih^ the leriiis of bk jiro|a.ii«il ilioold the 
same bn accepterl, and tliiit witliin ten days Itie form ii «i«l him 
he will execute a formal bontl and coiitfiicl in iiiaainiiiiice lliiirtiwith, 

1 *. Bond or iNHifinl (^hrrk, 

Kacli bid or jirofioial must be signed iiiid seidial by the bidder and 
witriiSied, and bn iiccompiinieil by ti boiid, iipiirtn’ed fif in a 

swill w|iial to one tenth of the mim bid. ns daiiiiigcM, mm- 

diticmtiil tliiit the party making the liid sliiilb wiiliui ten dap after the 
aocwinteiicti of said profioiab exianite the contract, wdili seciirtly iipprovtd 
by tfui engineir [eorriiriissitiner j for its fnitliftil jierforiiiaiicin In ci» 
tfi© !iid bo iicceptod, the forma! kiml to lie exe**iitt*il itiid iifiprofed will 
bci attneshid to and form a pari of ilie ndterlisioiieiit* iiirttriietitmii, and 
conditions, spocifiimtion, aceepteil prtipruiid, letter of iici^cjitiuice, and 
the driiwiiifs, all properly sigtied. wiitiin the time specifictl in this 
iilferliiiitiitfiite or. in plami of the bond tii acctuiijiaiif propoml, the 
bidder riiiif dejiodi wdtli tlui a sitiii of iteiiify or ii projierly 

Cirtifliid eliecik of tim wme amount payiilile to ...... . said elitick to 

ba ritiinii*cl to the bidder on the execiiiltiii and licltfery of tlii final con- 
femotaiii thi bond required for ite faiilifiil 
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r. Bid Musi be Accomptmied by Certified Check, 

No proposal will be received and conaidored unless accompanied by 
either a certified (dieck upon, a state or national bank drawn to the order 

of__ or money, to the amount of-per centum of the amount 

of the security recpiired for the faithful performance of the contract. 

1*. No bid will be considered which has not responsible sureties upon 
its accom|)anied bonds^ or, if without bond, is not accompanied by a cer¬ 
tified check, m aforesaid. 

1\ Bond for .Execution (f Conirad {IL 8. Fonn'), 

The bond attacliod to eatdi bid must l)o signed by two responsible 
sureties, to be cm-tified to as good and aufiicicnt g'uarantors, by a judge 
of tlio United Btates court, a United States district attorney, collectoi 
of custoniH, or by some other oilicer under the United States government. 
Each guarantor must justify in a sum not less than one tenth of the 
whole amount of the proposal. 

2. Forfeit, tire of ChmL 

Should the ku;eeasful bidder fail or refuse to execute a formal bond 
or contract within ion days aftm* the same is scrit to him, his certified 
cheek may be dcHfiared forfeited, the letter of acceptance of his proposal 
may he revoked, and all obligations in connection therewith will be 
released and annulkid, 

2\ .Forfeiiure of (..'heck 

If tlie Huccessful bidder shall refuse or neglect^ within five days after 
notice that the (Hmtriud has been awarded to him, unci that the adequacy 

and sufficiency of the security offered by him is approved., to 

execute the contract, the amount of the aforesaid deposit made by him 

shall be forfeited to and retained by.as liquidated damages for 

such neglect or refusid; but if lu^ shall excunito the contract within the 
time aforesaid, the amount of his deposit will be returned to him 
fortliwith, 

3. Ddivery of fkriifiml Oherk. 

Such clleck or money Is not to be inclosed in the sealed envelope 
containing the estimate, but it is to be delivered to. No pro¬ 

posal will be received until mudi check or money has been deposited and 
examined and found to be correct. 

4 . Itdurn of (krlifimi (Checks. 

All deposits except that of the suecassful bidder will be returned to 
the persons making the same within three days after the contract is 
awarded. 

4 *. Return of Ckrtifiod Ohmk 

The aertified check of the suocesaful bidder will be retained until the 
execution of a formal bond or contract, and the approval of the same 

by.. and the certified checks of tlie uneuccessful bidders will be 

returned witliin thnai <laj« after the proposal of the successful bidder 
shall liave been iicceptecL 

5 . .Namm of Hurdies, 

Bidders art rtifjiiired to name the auraties or sunHy company who will 
sign the rtiquiriia bond in case the contract should be awarded to him 
or them. 

. 6 *. Commit of Surdim. ^ ... 

Bach bid or estimate slial! be accompanied by tire consent in writing 

of two hotisiiholders of the stab* of.---with tlieir respective places 

of busings or residence, to the effect tliat: 
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a. If the contract be awarded to the person naaking the estimate, they 
will upon its being so awarded become bound as his sureties for its 
faithful performance. 

h. If he shall omit or refuse to execute the same, they will pay to the 
corporation any difference between the sum to which he would be 
entitled upon its completion and that which the corporation will be 
obliged to pay to the person to whom the contract may be awarded at 
any subsequent letting, the amount to be calculated upon the estimated 
amount of the work by which the bids are tested. 

Oath of Sureties- 

The consent above mentioned shall be accompanied by the oath or 
affirmation in writing of each of the persons signing the same that he 

is a householder or freeholder in the state of., and is the 

owner of property in value equal to the amount of the security required 
for the completion of the contract and stated in the proposals, over and 
above all his debts of every nature, and over and above his liabilities as 
bail, surety or otherwise; that he has offered himself as a surety iu good 
faith and with an intention to execute the bond required by the law if 
the contract shall be awarded to the person or persons for whom he 
consents to become surety. 

6 . Acceptability of Sureties. 

The adequacy and acceptability of all sureties and the amount and 
character of the surety for the fulfillment of the contract will be 
determined by the commissioners after the proposals are opened, the 
award made, and the contract signed. 

7 . Sureties Must be Residents of State. 

If a bond be required with the contract, the sureties thereon must be 
residents of the state of.and satisfactory to the commissioner. 

8 . Surety Not an Officer or Partner. 

An officer of a corporation will not be accepted as surety for such 
corporation, nor will a firm be accepted as surety for a member of the 
partnership. 

9 . Surety Must Not be in Default. 

No person will be accepted as surety who as a contractor has failed to 

satisfactorily perform any contract with the. ., or as a surety has 

failed to abide by a bond for the performance of such a contract, or as a 
guarantor has failed ^ to abide by a guaranty accompanying a proposal. 
The surety must be signed by two responsible persons, who must justify 
before an official, authorized to administer oaths. 

10 . Time in Which to Execute the Contract. 

The person or persons to whom the contract may be awarded will be 
required to appear at the office of the commissioner of public works 
with^ the securities offered by him or them and execute the contract 
within ten days (not including Sunday) from the date of notification of 
such award and that the contract is ready for signatures and sign the 
contract in triplicate. 

11 . Ratio of Security to Proposal. 

The security^ required for faithful performance of the contract and 
specifications will not be more than one fourth (:!•) of the amount of the 
contract, and the right is reserved to increase the amount of said security 
after proposals are opened to a sum not exceeding one third (J) of the 
total consideration of the contract. 
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168. Bond and Certified Check to Insure the Execution of the Contract 
and Surety for Eaithful Performance and Completion of the Work.—The 
bidder may be re(|iiired to file, before the bidn are opened, a satinfaetory 
bond or certified check, conditionetl that ho will enter into a contract witlx 
good and Buflicient sunity if ho in found to be the lowest bidder. Such a 
requirement is reasonable, and the lowt'st bidder cannot insist upon the 
acceptance of his bid witliout first filing such boud.^ If he has negletded 
to do so before the proposals have boeu opened, it may bo doubted if he (ian 
do 80 afterwards if the board refuse him the privilege. It seems that public 
officers may in their discn^tioii excaise the failure to aceompany the bid with 
such a bond. It has been held that a bond furnished on the same day that 
the proposal was accepiiHl was suffieient.® 

If, however, the statute or charter providers that whenever any improve¬ 
ment shall be declared xwi\mmvj the council shall authori/a'. the department 
of city works to advertisi^ for bids under seal, which bids sliall be publicly 
opened and anuouneed, with the name of tlu^ bidder, the amount proposed, 
^^and the names of the sunUies,^’ it will Ix^ held that sucdi provision requires 
security to bo given with (*very bid, siuii si'curity to be a guaranty of the 
bid, as well as of the perhirmanee of tin*, contracd. if awardiul to the bidder/ 
If a charter requin^ seimrity, hut tlu^re is iio provision as to ihe^ amount of 
the l)ond or as to its form, or whetlu'r it was to Ih^ fiiriuHluHl with the hid 
or after its aceejdance, the regulation of sueh maittu* is left to the ofllcers 
who are to receive the bid/ 

Such a provinion is ncamsary to insun? good faith in hiildersaud to make 
sure that the proposalH are not wiilulrawn hefort? tlie (umiraefc is a^umletl. A 
proposal is a formal offer which by the law of (tcmiracds may bc^ withdrawn 
or revoked at any time before it lias been acctepteil ; wlien accepted in pre¬ 
cisely the terms of the proposal it becomes a binding contract. An acasept- 
anco which varies tine terms of the offer is a counter-offer which may invali¬ 
date the ofhn*.^ * 

Tlierefor© a deposit hy one bidding for a (*ity contract, made on con¬ 
dition that it he forfeittnl if the bidder fail to qualify after award of the 
contract, cannot be forfeifccnl for lus failure to sign a cHxntract and bond 
securing its pcrformamai when the (!c>ndiiion8 thentin are more hurtleniorno 
than were the speciflcmtioiw contained in the advertisenietit/or where tho 
contract is not based on legal proceedings of the munifdpal aiitboritieH.”’ 

Where it is an c^ipress condition of the acc4»ptaru!e of a bid tliat the 
bidder shall make a deposit, whicdi is to he forfeited on his refuHal to enter 

% Defioit. % Mich. N. P. *3H.1 nnt! Lloyd's Law of Building tnid 

^ Eatiliag P. Beard (Iiid.b 40 N, K Enp. Buildings. §11, 

1079; $fmM$ Smith Philfidelphla, § »C.’niier a, Casteel (Tex. (Hv. App.), S7 

Bnrws, fPa. i44IL S. W. Hep. 71H. 

® Selpho II. City of Brooklyn (Sim.), 8§ * N. P. l^errimi Go. «. Fasadeim (OaL), 47 

N. Y. Bupp. Pae. hip. 777. 

^TuUk «t. Love. 7 Johns. (N. Y.) 470; 

♦ ^ Law of Contraeti. Chap. lY., Secs. §S-§7, $>{pra. 
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into the contract^ the bidder, when he has abandoned such a contract without 
just cause, is not entitled to be relieved against the forfeiture.' 

Public officers have no discretion in the matter; if the lowest bidder has 
refused or neglected to execute the contract, the check that he has deposited 
as security must be forfeited and retained by the city as liquidated damages 
and paid into the sinking-fund, and any other disposition of the bid or the 
check is unlawful." 

When the act provides that the bidder whose bid is accepted and who 
fails to furnish proper security ^‘within five days after written notice that 
the contract has been awarded him shall forfeit the deposit accompanying his 
bid, the forfeiture will not occur if the authorities have failed to give him 
the written notice, though he has been informed of the acceptance of his bid.’ 

The decisions may be modified or conditioned upon whether the court 
regards the certified check as a penalty or as liquidated damages. When 
the notice required each bid to be accompanied by a check for $500, ^^as 
a guaranty of good faith that the bidder, in case his bid is accepted, will 
enter into a contract/" and the plaintiff’s bid was accepted, but he failed 
to enter into a contract within a reasonable time, whereupon defendant 
appropriated his check, it was held that the money deposited by plaintiff 
was not liquidated damages, but a penalty, and defendant was entitled to 
retain only so much as would cover its actual damages.'* 

The fact that the resolution provides that, if any person whose bid is 
accepted shall fail to enter into a written contract and give the required bond 
within ten days, the certified check deposited by him shall be forfeited, etc., 
does not limit the city council to ten days in which to accept a written con¬ 
tract and bond, and require a forfeiture of the contract in case they are not 
furnished within that time.’ 

169. Proposal to be Accompanied by Consent of Sureties.—A notice to 
bidders requiring that "^the proposal should specify the names of the sure¬ 
ties offered, with the written consent of the persons so named,"" has been held 
reasonable, and it was held that by reason of neglect to furnish the written 
consent prescribed, the lowest bidder was not entitled to have the contract 
awarded him ; and the fact that he was present at the opening of the pro^ 
posals accompanied by responsible persons for the purpose of giving their 
written consent to the use of their names as sureties did not-remedy the 
omission to specify their names in the sealed proposals. It was held too late 
to perfect the bid.® When the statute requires that each bid shall be accom- 


^ Villn^e, of Morgau Park v. Grahau 
(IlL), 26 N. E Rep. 1085 [18911. 

5 Kimball v. Hewitt, 2 N. Y. Supp. 697 
[1888]. . 

* Erwing v. Hew York, 16 H. Y. Snpp. 
612 [1891]; see a ’so Mitchler ^ 5 . Easton (Pa.), 
23 Atl. Rep. 1109. 

^ Lindsey v Rockwall County (Tex.), 30 
S. W. Re|>. 380; Willson v. Baltimore (Md.), 


34 Atl. Rep. 774. 

^ City of Springfield v. Weaver (Mo. 
Sup.), 37 S. W. Rep. 509. 

® State V, Governor, 22 Wis. 110 [1867]; 
State V. Bartley (Heb.). 70 H. W. Rep. 367; 
and see Roberts v. Brett, 6 C. B. H. S. 
635; Stafford v. Lowe, 16 Johns (H. Y.) 
67 : Cremer t). Higginson, 1 Mason C. 0. 
R. 323, 368. 
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paniod by sufficient guaranty of some disinterested person/^ tlie act is not com¬ 
plied with by merely writing the name of the person offered as surety as slicin' 
When one of the sureties who was named in the bid refused to execute 
the bond as surety, it was held sufficient to justify a refusal to execute the 
contract oven after the bid had been accepted and the details of the contract 
agreed upon, and oven though the lowest bidder did offer other securities.* 
The bid must conform to the form of the proposal required.* It may be re 
quired that the sureties shall be residents of the state, and the award of the 
contract may be refused to a bidder who neglects to furnish such security.* 
The public officers may determine the responsibility of the sureties 
offered, and if they are sufficient; and it seems they are not limited in their 
inquiry to their reputed or actual responsibility, but may consider their 
vocation, business habits, character of their investments and property, and 
their reputation for integrity ami prudence/ A requirement that ^^all 
proposals must bo accompanicnl by a certificate of deposit for the sum named 
to the credit of tlie aiulitor/^ is satisfied by a certificate of deposit to the 
credit of the bidder and imiorsed as ** Pay N. S. Auditor, etc., or order. 
It was held that the board could not reject the bid, that being the lowest 
bidder, and, having furnished the requisite si^curiiy, he was clearly entitled to 
the contract ; that he was entitled to it as a matter of right and of law. Such 
technicalities cannot be proscribed.* * 

THE AWAED AND FIKAL EXECUTION OF THE CONTIIAOT. AOOEFTAKOl OF 

THE FHOFOHAn. 

170. Information to ha Furnished and Conditions to he Impoied when 
Contract is Executed. 

1. Bidde-fs Itmidfnm and Addresn, 

I'he placui of residence of each bidder, witli post-office address, county, 
and state, district, or territory, must be given after his signature, which 
must be written in full. 

2. Biflnaturm ami Seal-K 

Alt signatures must he witnessed and have affixed to them seals of 
wax or wafer. 

8. Parijm\Hlrip Btd^, 

When a firm bids, the individual names of the members shall be 
written out, and shall he signed in full, giving the Christian names ; 
but the signers may, if they choose, dosc'ribe themselves in addition as 
doing business under a given name and style as a firm. 

4. Bidn fnf (br/mraiimm. 

In ceases where a (torpomtion submits a proposal, the proposal must be 
signed with the full name of each officer of the corporation, and their 

* State f. Board of Ed., 42 Ohio Bt. S74. <Fiirioan Oomiifim of Darke Oo., 21 

® Adams 'a. Ives, m N Y, mi) [IHTrH. Ohio St. $ll [1871]. 

® Wluginw 9 Philadelphia, 2 Bniwster ^ Adama v. Ives, 6S N. Y. 650 [1876]: 
pa.) 444 ; Weed % Beach, 66 How. Pr. Bhaw a. Tmiton, 49 N. J. Irfiw B89 [1887], 
(N. Y.) 470; memrd WWmm v. Biikimora * People Contracting Board, 4© Barb. 
(Md.), 84 AtL litp. 774. 264 [1866]. 

* Ai to Sureties hi Qmmml im 18-22, tupra. 



170 MNOmEEiilMG AMD ARCmmVTUHAL JVMIHPBimENim. [§ 1 , 71 . 

addrowas given, in iiddifcioii to the eor|Hn‘aiion signature, with official 
corporate Heal thereto. 

5. Bhh by Agents, 

Any one signing a proposal iih thaiig«uit «if another or of others muMi 
file with it legal evithuiee of his autht*rity in do ma 

6 . (lffirer\H Anihoriiy to fiid, 

if a perstni signs fciraeorportitioti, lie rmiMt present h^giil evidence that 
he has rightful autlioniy to sueh signature, tliat the signature is binding 
upon tlu^ eorpt»ration, ami tliat the corporation has a It^gal ciiisttinea. 

7. Aiimrd uf Cnnlmti, 

The awanl of the c«uttriu*t. if awardeil, will Im uiade to the bidder 
who is the lowest for doing the whole of the wt»rk,atid wlmse eatiniata is 
regular in all respects. It tnusi be tindersiood tliat itn iioee|ttane 4 i by 
the Imard, eouncih or state, of proposals made, aha!! lie eonditiorud upon 
the axeeutnm of the formal eoniract {of wliitdi the tdiuis luid iij>iieitiea» 
tiona are a {>art), ami tlu^ furnishing of the rt»c|uirtal bond for ita faithful 
and complete perh»rmniu!e, 

8. Right tit Rejtmt ItidH Referred, 

Tlie right to ngettt ( any and j all bids (plans, and eHtimiiteab m reserved 
if the tJommwsioners of ITibha Works shall deem it for the interest of 
the so to do. 

9 . Right Rmerml in Wnive hithrmnlitRs, 

Tlio board or owtier rt‘serve« tin* riglits to waive any in formalities in 
any proptisal that may be remnved. and U* reject (nny or) all proposals 
submitted in reapotmi^ to the atlveriiHemeiit, and to disregard the bid of 
any failing contractor known m such to the Kiiginiier, 

10 . InpitaimH in Often ing nf Rids, 

Biddciri are invited to\o premmi at the opening of the bids, 

[Bignedj 


Dated 


CmnwimimprM, OtmmiR w Bmri, 

171. Awtptauoi of PropoMl mi lEtoulioa of Contract, Eight to Rejoot 
Mds,—Wliitn tlm stiitnto does not rt^ipiire that llie coiitrnet lai awiirdtid to 
th© lowfwt bidder, piiblie ofllceri may, if they clionpe, invite coitipiilitioti, and 
in thelriliscretifin makefilteriitiona in the pfitria and ipecitlciitioris idftr* 
tiled before oiecniting III© contriiet and witlmiit the knowledge of eompiitmg 
biddciri.* They miiit not tbttie the discretionary power coiifcrr©cl, and tliair 
acts mmt be fre© from fmitd/ 

To diTermiiifi what in the biri^st iiggregato bid, the bidi ititist b© consid- 
©red in their iintirety, and not by taking ie|tariile iteiiii front different bills/ 

Whtr© an inlvertiseniiiil for bid« for the ©riCticMi of piililie icltool build- 
ingi statei that th© boiiril resertti th© right to reject till bids, oiiu iiiaking 

^littfdey % BwMiklyii. S Abb. W, Vm, IhiP. mii nimthmu t. Iloarcl (N. Y.)* SI 

a Y.| 1 ; Ilrecwiri % Peirfill, M Midi. All. Itep. 4 SI: Cllliiitirif p, ITiet (N. Y, 

: Ciimmittgi f. SwiiiiMir, 7& Incl. 4ai; Apivi it M. 1, Iteti. S41n H«W»rd t. 
ililmrti, SI #«!. Itep, Hii, iatifiiiiky* f C>tii» dr, Ol. Itep. W. 

* Billot t. MteawTOlli CMiati.i # M, W. »llulilmrtl .fciitilwkf. mmm* 
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the lowest; bid has no right of action against the board where tlio bid is 
rejected and the contract given to anotherj though it was the rule of the 
board that contracts should bo let to the lowest bidder/ It has been hold 
that a contract may be awarded to one at any price within the legal rate 
fixed for public printing, though another offers to do the work for sixty per 
cent, less/ If the cliarter or a statute recpiiro the contract to be awarded to 
the lowest bidder after advertising for bids, a contract not so nuuio and 
awar(l(‘d will bt'. void.‘^ If the statute provides that the contract shall be 
h't to the lowest responsible bidder/’ an ordinance or advertisement which 
statics that *Hhe couimissiouer reserves the right to reject anj/ proposal at 
his discretion/’ is invalid.* If the act or charter says the contract shall bo 
awarded to the lowest bidder it is useless to restTve the right to rt‘ject awi/ 
and all bids,” though it has iH^en frequently held that ail the bills might 
be rejected.”^ The body awarding the contract acting in good faith may 
refuse to award to any one if they deem it for the best interestB of the public 
to do 80 . They may reject all the bills and readvertise for new propoBals.*^ 
It seems that tlie awarding of the contract may be indefinitely postponiHl/ 
or the work may be abandoned altogether or the |)lan8 and Bpixuficaiiona 
changed.^ 

It seems tliat the contract cannot be awarded to another who makes a 


better offer after the bids have beum rceeived and opened/ 

172. Power to Determine Eesponsible Bidder is Discretionary.,---If the 
statute provide that the contract he awanleil to '‘the lowest responsiblo 
party” or to *Hhe lowest responsible party furnishing good and sufiicient 
security/’ the courts have usually held it to confer disiwetionary powers upon 
the public officers to determine whether or no tlie bidder was respouHiblo 
and if his surety was good and sufficient/^ When such disc5rc*tionary powers 
belong to a board of public officers the right ** to reject any and all bida’^ 


^Aiaierson f>. Btmrd ef Public Hclus>ls 
(Meu Bup,), 27 B. W. line tllO. 

Mlimrd of (lonCrs of llemj Clminly i?. 
aillloM (lad, Bup.), IIB N. E liep. 40. 

^LitUiir f). Jayiui, 124 III. 1211; Btate 
Llrkliii^ Oo.. 20 Ohio Ht. mil. 

^ Lake Blmre ^ M, H. E 0 . City of Chi- 
eaKcXlU.^ m N. E. 1102. 

» Walsh u. Mayor, Ull N. ¥. 14S flBHOh 
People u. Croion Aqueduct, 40 Ilfiro. 200 ; 
Bell f. City of EoclHiit4.ir, M M, Y. Btipp, 
Sfitl; Pectpleti. Aldridge, III N Y. Bupp. 
921); Uoiuit»lly 0 , Board (N, Jo, 20 All. 
Eap. 048; Booth t, City of Bayouna (K. 
J.), 28 All. Ecp. 1181. 10 Amur. & Kag. 
Buoy. Ijiw loot!; Ciumiog C. Co. u. New 
Orleans (La.), 12 So. liep. 482 ; People e. 
Willis (Sup.), W N. Y. Bupp. 087; Btate e. 
Directors. 0 Ohio St. 234 ; Kelly e. Ohl- 
Cttffo, m III. 270. 

•Walsh e. Mayor, IIB N. Y. 142 
|l889J^lonnolly t. Board (H. J.). 39 AU. 


^ Pcopbi e. Aldridge, SI N.Y, Bupp. 920. 
* Keogh n. Wtlmlugtou, 4 Del Ch 491. 
•Kerr % Philadelphia, 8 PWlii. (Pa.) 
292. 

**»Doughi«a % Common wealtli, 108 Pa, 
Bt. 009; ' Kelly Chicago, 62 III. 279 
[18711; Eimlley PiUMlmrgh, 82 Pa. St. 
351; interHiatc, etc,, Ccu a. iqilliu (Pa.), 
30 All. Hep. IlHS ; Comm. ft. Mitchell, 82 
Pa. Bt. 343; HotOe a. Klnkead, 111 Ntw. 
217; Pcophi a. Dorsheimer, 05 How, Pr, 
(N. Y.) IIB; Hubbard a. Biuulmiky. «Ch!o 
(Sr. C't. Ecu. 638; People a. Mooney 
(Blip.), 38 N^. y. Btip 490; State i». 'B<i. 
of Id. 'Ohio), 20 Bull 106; mmbku Vtm 
Eeipert a. Ji‘rsey City (N. J.), 38 All Eo|>. 
740; mmi nm Stater Marion Cku, 39 Ohio 
Bt. 188: People a. (Heason, 4 N, Y.. Bupp. 
mB; Weiitl a. Beach, 06 H.»w. Pr. 'N. Y.) 
470; May a. Detroit, 12 Am. L. Eeg. (N, 
S.) 149; McBrian «. (4rand Kaptdi, 06 
Mich. 95. 
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seems to be properly reserved, the exercise of which right is subject to the 
close scrutiny of the court. ^ 

Sometimes the ordinance or act itself authorizes the engineer to reject 
any and all bids if deemed too high or the parties bidding are deemed irre¬ 
sponsible.* Under such a clause the act of the engineer in rejecting the 
lowest bid can be impeached only on the ground of bad faith. 

If, as is sometimes the case, the statutes provide that ‘"every such contract ■ 

shall be deemed confirmed in and to such lowest bidder at the time of the 
opening of the bids,^" * then there is no discretion; the contract goes to the ! 

lowest bidder. | 

173. Discretion Must be Exercised in Good Faith.—The body or board or \ 

council accepting the bids must determine whether the lowest bidder is re- I 

sponsible and shows the ability and offers the security prescribed; and if the j 

bid is not rejected because of a honajide determination of the lack of such j 

qualifications, it cannot be rejected for other extraneous causes.'* The word 
"" responsible has been held not to have reference to pecuniary ability alone, 
but to have reference to the skill, ability, and integrity of the bidder, and 
that it is proper to consider which bidder would be most likely to do faithful, 
conscientious work.^ The word "" responsible ” has been held to mean the - 

ability to perform all the conditions of the contract; and the commissioner j 

of public works may reject a bid, notwithstanding it is the lowest made, j 

and the bidder is able to give the required bond, if, in the judgment of such | 

official, after due investigation, the materials customarily used and the I 

workmanship exhibited by the bidder in the performance of the kind of ) 

work required are poor and unsatisfactory. ® | 

The discretion must be exercised in good faith and without fraud or j 

collusion;^ and such a power to dispense with certain requirements con- I 

ferred upon a board or council by act of legislature being discretionary, it ! 

cannot be delegated.® The board cannot exercise an arbitrary discretion in, f 

awarding the contract, but must base its discretion on facts reasonably tend- i 

ing to support its determination.® f 

It seems that evidence is admissible to impeach the contract and show | 

^ People v Willis (Sup.), 39 K. Y. Sapp. Renting v. Titusville (Pa.), 34 Atl. Rep. I 

987; Peeples Byrd (Ga.), 26 S. E. Rep. 916; Ross Bd. of Ed., 42 Ohio St. 374; | 

677; State v. New Orleans (La.) 19 So. Hubbard v. Sandusky, 9 Oliio Cir. Ot. ^ 

Rep. 690; Gunning G. Co. v. New Orleans Rep. 638; Van Reipenv. Jersey City (N. J.), I 

(La.), 13 So. Rep. 182. 33 Atl. Rep. 740; Gunning G. Co. -y. New | 

® Johnson v. Duer (Mo.), 21 S. W. Rep. Orleans (Ln.), 13 So. Rep. 182; People I 

800 ; State d. New Orleans, supra. Town of Campbell, note 8; State v. Betis, 4 I 

’^The People v. The Croton Aqueduct, C. C. (Ohio) 8k 
49 Barb. 259 [1867]. ^ Be Emigrant Ind. Sav. Bank, 75 N. ; 

'*Shaw'y.Trenton,49N.J.Law339[1887]. Y. 388; hut see People i?. Town of Camp- ^ 

« Comm. Mitchell, 82 Pa St. 343; bell (Sup.), 36 N. Y. Supp. 1062. 

Hoole Kinkead, 16 Nev. 217; Routing gineer was authorized to receive proposals \ 

Titusville (Pa. Sup.), 31 Atl. Rep. 916 and award contract; andseeRoKvdv. Kemp f 

«People Kent (Ill. Sup.). 43 N. E. (Ind. App.), 43 N. E. Rep. 314. 

Rep. 760; Peeples v. Byrd (Ga.), 25 S. E. »McGovern v. Board (N. J. Sup.), 81 
Rep. 677; State St. Bernard, 10 Ohio Atl. Rep. 613; saw,Jn re McCain (S. D.), I 

Cir. Ct. Rep. 74. 68 N. W. Rep. 163. j 
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that the hid accepted was not in fact the lowest according to the data pro¬ 
posed as tests, without alleging a fraudulent collusion between the bidder 
and the officers awarding the contract.^ 

174. Bids Eejected but Reconsidered Without a Rew Advertisement.—A 
common council which has rejected all bids received in reply to an adver¬ 
tisement for proposals may at a subsequent meeting, without readvertising 
for new proposals, reconsider the vote of rejection and award the contract to 
one of the original bidders. It has been so held.* It may be doubted if 
the bidder could be held to his offer, it having been once rejected and not 
renewed again. Therefore when the instructions to bidders required a 
guaranty that the bidder would not withdraw his proposal within sixty days, 
and that if the same were accepted he would enter into a contract within 
ten days after the day on which he should be notified of such acceptance, it 
was held that after that time, as against the bidder, the bid could not be 
accepted; and it was further held, that though personal notice of the accept¬ 
ance was intended, and that though notice was deposited in the mail a few 
days before the expiration of the sixty days, but which did not reach the 
bidder until after the expiration of that period, was insufficient to render 
him or his guarantors liable for a failure to enter into a contract.® * 

A second advertisement for bidders has been held unnecessary in case of 
nonperformance by the original contractor, the liability of the contractor 
and his sureties having been deemed adequate indemnity against additional 
expense in completing the work. If the expense has not been increased by 
fraud and irregularity, an assessment levied under the act cannot be vacated 
or reduced.The fact that the work was completed at an expense consid¬ 
erably exceeding the contract price does not, it seems, require that it should 
have been readvertised and relet. ® 

175. Not Always Necessary to Rcadvertise.—When the lowest bidder 
had failed or refused to enter into the contract and to give the guaranty re¬ 
quired, it was held that the contract might be awarded to the next lowest 
bidder without readvertising for bids;® but it seems that the next lowest 
bidder cannot compel the award of the contract to him."^ 

There are cases to the contrary which hold that if the lowest bidder with¬ 
draw his bid it is necessary to advertise again, and not to award the contract 
to the next lowest bidder.® The charter may require that notice be given at 
a reletting of a contract the same as at the first letting, and the contract re¬ 
awarded to the lowest bidder, in which case it must be strictly followed.® 

^ Brady Mayor, 20 N. Y. 812 [1859]. ® Gibson ® Owens (Mo. Sup.), 21 S. W. 

‘^Ross 1 ). Stackhouse, 114Incl. 200 [1887]. Rep. 1107. 

2 Haldane t). United States (0. C. A.), 69 ^ Stale 'o. Shelby Co , 86 Ohio St. 826; 

Fed. Rep. 819. see also Mackenzie Baraga Tp., 89 Mich. 

^In re Leeds, 53 N. T. 400 [1873], Jus- 554. 
lice Allen dissenting. ‘‘Twiss u. Port Huron, 63 Mich. 528 

^In re Leeds, supra; Brass Foundry [1886]; s. c., 30 N". W. Rep. 177. 

Works V. Parker Co., 115 Ind. 234, con- * Dillon’s Manic. Corp’na [4t]i ed.], g 
struction of a public building. 466, note, and cases cited. 

* See Sec. 95, supra. 
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Some cases hold that after bids have been received material alterations can¬ 
not be made in the contract awarded without a new advertisement.' * 

If the contractors abandon the work, the act of their surety in finishiug 
the building for the city as their agent has been held simply the completion 
of the original contract, and hence that the letting of a new contract to a 
new lowest bidder is unnecessary."* 

If the contractor has abandoned the work, a contract by the county with 
the subcontractor to pay him for work done by him or to be done by him 
was held not void if the work had progressed so that in the judgment of the 
commissioners it might be completed substantially under the original con¬ 
tract, and by keeping in operation the agencies already in motion."* Work so 
abandoned may, it seems, be completed without readvertising or competition 
at fair prices, even though the expense considerably exceeds the contract 
price.*^ If the lowest bidder be allowed to withdraw his bid on the ground 
of a mistake, it seems it is improper to award the contract to the next lowest 
bidder. The work should be advertised again, and other bidders be allowed 
to revise their bids.® 

These are special cases, and are so fortified with conditions that a gen¬ 
eral statement of the law can scarcely be made. Indeed, it can hardly be 
desired that such general law should exist, for it might be employed as a 
means of avoiding the statute by getting a mock contractor to undertake 
the work and then abandon it to the merciless grasp of conspirators and 
boodlers. 

When proposals have been solicited for public work and they have been 
received, giving separate bids for the material and dijfierent kinds of work 
required in the construction, one of which has been accepted with the un¬ 
derstanding that when the structure is located the amount to be paid will 
be determined by its length and size upon the basis fixed in the bid, it is 
not necessary to advertise for new proposals when the structure is located, 
even though it is considerably shorter than was the one bid upon.* And 
when the advertisement and proposal was for paving a specified distance 
and the contract entered into was to pave only a part of that distance, ''or 
further if ordered,^^ it was held that it was not necessary to readvertise for 
proposals when the balance of the work was ordered to be done; that it was 
covered by the original contract/ If the council resolve to readvertise for 
bids for a street improvement because the lowest bid is in excess of the 
estimate by the engineer, their act must be approved by the mayor, or 
passed over his veto, as provided in the city charter.® If no notice to the 

^ Dickinson Poughkeepsie, 14 N. Y. Twiss v. Port Huron, 63 Mich. 528. 
Super. Ct. 1. fi lusley v, Shepard. 31 Fed. Rep. 869 

®McChesney t). City of Syracuse (Sup.), [1887]; Brevoort Detroit, 24 Mich. 322. 

22 H. Y. Supp. 507. Brevoort -o. Detroit, supra. 

’Bass F. & F. Works Parker County ’Booth City of Bayonne (H. J.), 28 
(Ind.), 115 Ind. 2:^ [1888], Atl. Rep. 381. 

^ Matter of Leeds, 53 Y. 400. 

* See also Sec. 155-160, supra. 
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major bo required by law, a contract for a public improvement may be 
awarded legally, without any notification by the cotumissioncre to the mayor 
of tho mooting when the* awanl was made.* 

176. Whether Lowest Bidder can Compel an Award to Himself.— 
Whetlu^r or not a board may be compelled to award the contract to the 
lowest bidilor is not fully sottltMl. There are muuerouB decisions partly to 
the (‘fleet tliat a court will not (a)mpel tiu^ e.ity or its board to award tho 
coMitract to the lowest bidder;* that when a board is invtisted witha disereti(jn, 
the (jourt will not st‘.ek to control it in the absence of fraud or bad faitli.® 
The fact that the lowest bid is (jonsiderable [SlbOOj greater than the esti¬ 
mate tjost does not warrant the inference that its ac(H‘ptam;e was fraudulent/ ^ 
ft lias been ludd that when an iu;t dircH'.ts munitdpal oflicera to award a 
contra(‘d ** to the lowt*st responsible bidder it vests discretionary powers in 
such oflicera, the word responsible ■’ applying not only to pecuuiiary ability, 
but also to judgment and skill of the contractor/f Hucdi ofTnu'.rs arc fn^o 
from (amtrol so long m tht^y mi in good faith, though tliey do act erro¬ 
neously and indisc5re(d.ly/ d'he (*ourt will not interfere with the commis¬ 
sioners if i.lu\y have catercised reasonable care to advise themselveH whether 
the lowest bidder could lie depemded on to do tlu^ work bid for with ability, 
promptitucle, and fldidit-y, ami in good faith (umcliuh'd that hc^ c.ould not, 
though the court be siiiisfUal that siudi eonelusion was erroneous/ or that 
they have been indiscreet/ A board of pulilie works is Ix’tb'r qualified to 
determine what bid for a public work should be lu^caqiled tluui n (amrt of 
chancery can be, and the (*ourt will inttudena^ only where tlu^ (diancellor cmn 
see that the hoard has tdther mduHl in violation of law or in Hiich a manner 


that its contract virtually amounts to a fraud/ 

The lowest bidder is usually hehl to acuptire no legal riglit to comped liy 
mandamus that the contrac?fc shall be awarded to him when disc^retionary 
power has been conferrcil upon the cotnrniMBiomwB/® 'riie fa(*,t that a bidder 
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was the lowest, and has been reported to the common council as such, does 
not establish a binding contract with a city until approved and ratified by 
the common council, as required by law. ^ * 

When a charter provides that the contract shall be ^Met to the lowest 
reliable and responsible bidder,” it requires public officers to exercise 
discretion and determination, and it has been frequently held that courts 
would not issue an injunction to prevent an award of a contract to one who 
was not the lowest bidder.* The facts must be made to appear sufficiently 
to show that they bring the case within the officers^ discretion, and that it 
was exercised in obedience to law. * 

177. Public Officers may be Enjoined from Illegally Awarding Coiitract.— 

It is well settled that any taxpayer can, or if a taxpayer be the lowest bidder 
he can himself, bring suit in equity to enjoin the execution of a contract 
illegally awarded.'* The lowest bidder can do this though he is prompted 
by other considerations than his liability to excessive taxation.® So where a 
council merely finds that the one to whom the contract was awarded was 
^^the lowest and best bidder” without finding any facts which rendered 
another, who was apparently the lowest bidder, not the lowest bidder in 
fact, the performance of the contract will be enjoined.* 

The discretion vested in commissioners will be controlled by the courts 
only when necessary to prevent fraud, injustice, or the violation of a trust; * 
and the mere fact that the commissioners awarded the contract to one not 
the lowest bidder is insufficient to establish the charge that they acted 
fraudulently or illegally.® 

If public officers are about to award a contract without advertising for 
bids as required by law, or if a contract has been let in violation of 
the law, a court of equity will prevent the execution or performance of 
the contract at the instance of any taxpayer. The allegation and proof 
of fraud will cause an injunction to issue to restrain the awarding of the 
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contract;' and injunction soonis to be the proper reu.ody/though not a 
necessary remedy, it seems. If a ta.\payer has before the commencement of 
the work notified the contractoivs that ho would contest the legality of the 
proceedings under which they were acting, he is in a position, after they 
Lave completed the work, to ask that the placing of a lien on his property 
lor the cost of construction bo enjoined.’ 

It has bi^en held that when a contract was awarded to a bidder who was 
only $300 higher than the lowest hid, only $:!0 of which was to be paid 
by the city, and the mistake was one of judgment merely and not inten¬ 
tional, it did not warrant the intorvcntioii of the attorney-general.' It 
has been held to be illegal to divide the work between the highest and 
lowest bidder/ 

178. What Eemedies a Bidder May Have.—Contractors be fore demanding 
the rights of the lowest bidder under the charter of a city or a special act of 
legislature should make sure that the law requires the contract to be given 
to the lowest reBponsihle bidder. They should have taken pains to conform 
strictly to the notimw, instructions, ami ordinances made in regard to the 
work/ A statute conferring the entire control of the work for procuring 
a water-supply upon water-commissiom^rs, and directing them to give public 
notice for proposals, but which doc*s not rtapiiro them to let the work to the 
lowest bidde^r^ was hehl to give tlm comniisBioitun’S full discretion as to the 
acceptance or rejeeditm of all sealml proposals/ Wlum public officers have 
exceedtal tlunr powers and deprived tlie lowent bidder of his lawful rights to 
the award of a <a>ntrnc’.t, ilm quostion very niiturally comes up as to what 
remedies In^ lum to reemupense him for the loss and the injustice he has 
suffered. Idunai are a few (imm to the effeefc that if the bidder can show 
that he is legally entitled to the contract undar the terms of the act, he may 
enforce the award by mandamus although tha contract has been awarded to 
another party. I'he lowest biddt^r must have tised reasonable diligence in 
asserting his riglits and have dona nothing to waive his rights.® 

There an^ decisions to the that fclia bidder Ims no ground for 

mandamus, m lie has im cause of acstion and no clear legal rights until the, 
contract is made anti concludml/ In Ohio it has been held that if the 
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lowest responsible bid be rejected and any other be accepted, the action of 
the board may be controlled by mandamus without doing violence to the 
rule that in matters involving judgment and discretion the board cannot 
be controlled by mandamus proceedings. The lowest bidder must show a 
clear legal right in himself.^ Another case holds that even when a bid.for 
public work has been accepted, and the contractor has a clear right to the 
contract, yet mandamus will not lie to compel the commissioners to execute 
the contract; that the proper remedy is an action against the city for 
damages.* It has been held that the lowest bidder had no right of action 
at law against the city to recover profits which he might have made had his 
bid been accepted. * 

A recent case decides that the provision in a city charter that contracts 
for public work shall be awarded to the lowest reliable and responsible 
bidder is not for the benefit of a bidder for snch work, but to protect 
the property-holders and taxpayers, and therefore the lowest reliable and 
responsible bidder has no such vested or absolute right to a compliance 
with such provisions of the statutes as will entitle him to maintain a suit 
to enjoin their violation by public officials; that the presentation by a reliable 
and responsible bidder of the lowest bid to officials whose duty it is to let 
the contract to the lowest reliable and responsible bidder, but who have 
the right, under the statute, to reject all bids, and who have given notice 
in their advertisement for bids that they reserve the right to reject any and 
all bids, does not constitute an agreement that they will make a contract 
for the work with such a bidder; nor does it vest in him such an absolute 
right to the contract as will authorize a court of equity, at his suit, to 
compel the officials, or the municipality they represent, to enter into a 
contract for the work with him, when they are about to award, or have 
awarded, it to a higher bidder.'* 

Whether mandamus will lie is in the discretion of the court; and an 
allegation by the board of public works that no appropriation exists to cover 
the expense of the works, and that they have changed the design and 
character of the work to be done, and have decided that the public interests 
required that the work should be readvertised and let under proposals 
framed in accordance with such alterations, was good, and a discretion they 
might properly exercise.* 

A refusal to approve the contract on the ground that the work was to be 
done with a certain brand of material named, when it appears that the 
contractor has furnished samples of material of the kind, and quality 
required and named, and that the contract has been made with reference to 
such samples, is technical and without foundation; but when the contract 

* State D, Bd. of Ed., 42 Ohio St. 874. Colorado Paving Co. e. Murphy (0. 0. 

» People D. Campbell, 72 N. Y. 496. A.), 78 Fed. Rep. 28. 

® Talbot Pav. Co. -o. Detroit (Mich.), 67 * People Croton Aq. Board, 49 Barb. 

N W. ^ep. 979; East Riv. G. Lt. Co. v, 269. 

Donnelly, 93 K Y. 657. 
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has been given to another party and the work done, a court in its discretion 
would not grant a writ of mandamus to compel the city council to approve 

the contract/ 

If the act inulerhikon by the city council or public officers is unlawful, 
it seems fairly well settled that the prosecuting officer of the state may file 
a bill in equity to restrain illegal acts or have them corrected; but when the 
officers had acted in good faith, and by an error of judgment committed 
unintentionally, a contract was let to a bidder who was not the lowest, but 
which iiicreascd the expense by $20 only, and the contractor had incurred 
large expense to carry out the contract, and there was no complaint by 
the taxpayers, it wm held that the amount was too small to warrant any 
interference by the attorney-general.'* 

179. Liability of Public Officers for Acts Discretionary or ftuasi- 
Judicial; Misdeeds in Awarding the Contract.^—It is a well settled rule 
that no public officer is responsible in a civil suit where his acts have been 
judicial or discretionary, however erroneous or indiscreet they may have 
been. Some cases have gone so far as to hold that public ofiicers in their 
judicial capacity were exempt from civil actions, however erroneous or mali¬ 
cious their acta may have been.® To a(;ontractor this will seem questionable 
law—law quite devoid oP justice. The hardsliips it promises are tempered 
somewhat by many deeiaions that modify this doclaration. It has been said 
that a judicial oflicer acting without corrupt or malicious motives is not 
liable in damages for ati erroneous iuterpretation or application of the law 
and that this same exemption embratu^s his aetn in a qtmsi-jniVicml capacity/ 
So it hiw boeti said by good authority that ccu’tain acts and duties of public 
officers partake of the (dianuder of legiHlativ<^ and judicial functions, though 
not strictly so; Imt they may l>e ho far of that nature as to exempt tlie 
officers from any liability for injuries rc'sulting from their acts. 

Among the duties atul acts that belong to this class are those frequently 
required of engineers and <tommiH8ioner8,guch as the location of sewers and 
other improvements, the adoption of plans and the determination of dimen- 
aiong and sufficiency of things which sliould be distinguished from the sub¬ 
sequent carrying out of tlie plans. In the one case the officers and city are 
considered as acting judicially, wliioh excuses it and them from liability for 
injuries resulting from errors of judgment, and perhaps even those from 
aegligence.^t letting of contnicts to the lowest responsible bidder has 
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been bifid t% judicfial imU fnr ilie ermneoim nf wliiidi iici jifiiiiti would 

lie agaiiwfc the mtyJ Tim mi tihould elimrlj b* mm wiiirfi rei|tiires the 
eierci8ii of judgiueiit anti dbororittii of ii juilioiul f»r b^gi^lntivo tiiiinre, or 
its corrupt m negligoiii pcrforiininct' will eroiito n linlnltv to tlni injured 
party." 

In New Jersey it hiia lieen lieltl Ihiil whon ii eiiy ehurior or urt of ligi^ 
Mure expreasly proliibils the iimking of a emilriiet for work witiitnit Imfing 
prcvituwly lutverliseil ftu* iiroptmak in u priwriUeil mi nwiiril of a 

coutnict by a city oflleiitl witlmut sutdi jirevmiiii mlvorlisriiient, timde 
willfully atid with efil lulrni* hm \nnm Indtl lo eoisfiiiiiiio u lo itniiinl cifonit, 
and to riiiuti?r the tillieer limbb to tndi*ifiienl. It wii'4 tho offirorg iitiij 
award the coiitnuft to the lowest re.fipoiisihh’ Idtltirr, iiinl u elyirge that 
th© officer %villfuily iwnl eorrtiptly guvo the mmlamt lo n hidtlrr who had 
uot offered the more lulvmitageous l«n-ins wioi held to eoiiiiiittile ii erliiiiind 
ofleu»t?J 

Neither the city nor liM honri! k ludde to an aetion of ilmiiiiges for riifus- 
iug to accept the loweiii offer or tender made, if the rtJiisiil k in irootl faith 
and JiidgmiintJ The duty to awnrd the laintriici haii heeii Indd it dnt? to 
the public,and not to iin indiviiltni!, for the viohiiion of which duty tbs 
statute gate no iiction; the ltore^4. fodder e»*uht not therefore rectirer proflfci 
he would hiifti iimdii if the rout met hud hem aw'arded lo tiiiiiJ It in well 
settled that l/i# b not liidde for damages ariMing fiion the rejection of 
the lowcit hid by a ilepnrlmeni of piddo' wmikii inirtiiUed wiiJi iin works^ 
Thii WHS held cwm when the sliiluie tlmdnred thiii the etiiitniel **i4iiill be let 
to the lowent bidder at the lime of ilie fip*^iiing of ihe Iddsi iind nliiill bi forth¬ 
with duly fiiociiied with inch I«*went bidder/' * 

Selictmen who liiifo heen tlirecied at ii town iiieriiiig to coiiiriic!t for a 
public work, *Hh«t propoM to be nilvertwiHl und llie eoniruei given to tlii 
lowwt bidder/’ and wliii iid verib*»d for work and reiserved tn I heiiwidfei the 
right to reject all bidfi if nmm were satisfiictory/* were ImU to heiiiitliiiriittd to 
rchise to award the contract l« the lowest bolder iiiol in rej«‘ct ult liidi, and 
that the bidder had no right of mclioit ngainit I lie loivn on ilie coiitriicti nor 
for tifUi ami ttimiey spent in mukitig esiiiiittie.s of the ivork,iiiiil tliit Ids 
righto werii not iifeeicd by ii »tilwei|iiefit t«iwn roferriiig tfiii wliol# 

tuattor to the iitlecttiieii lo liuibl at the eiirbest itititiieiit,’ 

180, Lltbililj §f PiMii ©fflcirt for MlaiilirM 4cli. — If Ihti iliilltiof 
tint pitblic! ofllcer iir« not tiiscrclionary or of a Jmlirifil hit m liable tor 
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negligence or wrongdoing to any one sustaining special damage in conse¬ 
quence thereof. Bo held when the same powers and duties which once 
belonged to a public ollicer were bestowed upon a contractor. Contractor 
was hold responsible.* 

When commissioners liavo accepted a proposal and directed a contract 
to be made with the bidder, but later they rescinded the resolution and 
resolved to do the work themselves on plans reported by and under the 
supervision of a committee, and to appoint a superintendent of the work; 
they are undertaking to carry out the work which as judicial officers they had 
resolved on and they cease to act as officers exercising judicial and legisla¬ 
tive duties/ and bi'come liable individually for the consequences of their 
negligent acts, the city being relieved from responsibility.^ 

Bo, too, publicj officers intrusted with the conduct of public work are sub¬ 
ject to a personal action for damages if they have willfully exceeded their 
powers or have malicdously or corruptly transgressed their proscribed duties, 
''rho element of malic(3 and corruption must exist when public officers are 
clothed with diH(n‘t‘tionary powers, for a court will not incpiire into them so 
long as they are honestly exercised.* 

Thougli the members of a common (ionncil, acting judiciiilly in deter¬ 
mining who is the lowest bidder, are not liable in a civil action or a criminal 
prosiHmtion for their action, yet smdi immunity cannot bo evoked by a 
higher bidder, who has been giv(m the contract, to establish the validity of 
the coiitract; nor will the fact that the coiuuul has audited and allowed the 
claim give it any validity.** * 

181. Bids Cannot b© Eecalled.—-When bids have been made and accom¬ 
panied by (^ertidml checkH, they cannot be re(*-alhHl or withdrawn neither 
before nor after tlie bids am opened—not oven by permission of the public 
officers who have the work in cdiarge and who award the contract.^ 

Public officers are invested with no discretion to permit amendments or 
alterations of proposals on account of any alh^ged mistake therein, unless 
tlie fact of such mistake and the rccptisite dahi for its correction are appa¬ 
rent on the fiujc (^f tlie proposal.® * 

182. The Acoeptane© or Award.—A notice to tlio public of proposed 
works, asking for proposals, is an invibition for tcmders or a r(3qiiest for offers, 
and cannot be regarded as an offer to be accepted by the person who makes 
liirnself tlie lowest bidder. The tender or proposal submitted by the bidder 
must be accepted before a contract is created.*^ Not until the proposal of the 
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bidder m accepted are tho contract rtglilH created, lunl both parties liable to 
damages tor refusing to carry it i»ut. When written propotsUs for work to 
bo tlono arc followed by a written bi<i and a written acceptance of awch a bid 
by the proper authorities, a biinling contract m created to do the proposed 


work.' * 

183. What Conttitutes an Aooeptaaoo of the Proposal or an Award of the 
Contract. —A hid ntaib' aceonling to advertisement and accepted by the 
proper authority ereutes a contract of tho same force tts if a formal eontraot 
had been written out and signed by tho parties * 'I’he award of a contract to 
tho lowest bidder creates a binding contract MU behalf of the city to subse¬ 
quently execute a contract, fora breach of which the city is liable in damages 
to tho bidder.* The record of the proceedings of a whool hoard, signed by 
tho secretary thereof, reciting a resolnlion to accept the hid of one of its own 
mornbors to furnish supplies, is surtleient cvideiiee of the contratd.* The 
aoeoptance must ho in the terms of the proposal, wilhoul cdianges or modifi¬ 
cations of tho contract, plans, or spocifiiuvtions, An acceptance in other 
terms is hut a counter offer, and it may mvalidaie the offer unless the change 
bo agreed to by the hiilder,* * A bidifor will lie entitled to refuse to sign, and 
bo justified in so doing, when the formal written eonlract presented for his 
signature contains stipulations not in the advertweimuit pnqxwal and 
records.* If he tloes sign tho agreement he will be IhiiuhI by it, the bid 
being bold to Im merged into the formal contract * 

If tho aoooptance is unqualified ami no new terms are contemplatwl, it is 
itTOTocnble and binding, A sulnioquent miiiftcation that the aoooptanoe 
was rooonsidered is no defense to an action on the contract,* If the bid be 
regularly mmlo and it is tho lowest, the acceptance of it creates a vested 
right to tho contract, which cannot Im taken away by sutMiMpient logisiatioa 
witliout just eomiwnisatlon.* 

A low^t bidder to whom tho contract was awarded does not, by accopting 


X>^!e e. Dusmbnrg, 74 Mich 79: Ilowartl 
*. School, 78 Me, l@t fJSHai; Hnencer » 
Harding, L E, 8 0. P. 6«l Il«7«l; 3 

liDgfiieertDg Msgastnn 4Hl-4a7; Forster 
«. ulman, m Mil. 8^. 

t«N, E. Bep. MO 
ri*B81. 114 Ind. i7t fl«87j; Jseksoe *. N. 
Wales Ry. Oo., I Ilsll A T. 78; s. c,. 0 Ily. 
Oss. 113, A HcliedtifB of prices for work 
and malerials signed by the pariiit Ims tieen 
baW not to 1 x 1 a written contract for ifie 
erection of a butiding, Eyser e, Weitger- 
her. 3 Iowa 488. 

• Oarfelde ». United Stafei. #8 V. H, 343; 
Lewlse. Braai, £,. R. 8 Q H IK 887 f 187*1; 
The Qiiardlans p. McLougbliR, 4 Ir. Ren. 
0. L. 487 [18881. 

* byniA t. Oily of New York (Sup.), S7 


N. y, Hone, 7M Or Northern R. Co. *. 
Wfib.iti, 1, H Ut'.P 18, 

• Afcteitdcr r, .lohii^on tind Sup.), 41 
N, E Hep HH 

•Tuttle e jeWft, 7 Johns. fN. Y.l 470j 
Highland (‘o e. Hhnietes. 38 Ohio Hi. 411; 
IfowHid e Indiii. Hcb. 78 .Me, SW; 
ffughes r t'iide, 41 <»WnHt. W: andm 
Msnine e NM»**n 81 I if 438, Isiyd’i 
Rultdinic and Hniblinifs 98 

• Hiehlaiid e. Hlnmdt*. 38 Ohio 8t. 
411. 

’ Tavlor e Fo», 18 Mo. App. 887: *ns- 
ftle. Kimiietly e, Hick, 41 I« J, Ch. 88 
{18711 

•riafetv Insulated Wire and Cab’* Co, a 
HahimorVfC. C, A ). «« Ke*l. Hep 140. ^ 

• fa re !*fi«e»tani Epif, acbool, 88 Barb 
(N Y »181. 


*Awl4kWofConiraeta Sens. 88-97. swnra. 
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a return of the deposit made by him with his bid, after he had notice that 
luB bid had boon rejected, and after he had protested against reletting the 
work, and the coinnussioner had readvertisod the proposals for bids 
thereby waivt^ his right to insist upon performance of the obligation created 
by the acceptance of his bid.‘ 

An a(HH 4 )tance of a bid in writing which states that a contract shall sub¬ 
sequently be entinaul into is a conditional acceptance, and binds both the 
biililcr and the acceptor.*" Though the acceptance, may not, with the bid, 
(H)nstituU^ the contraet, it has been hidd to give the bidder a legal right to 
the contract if lu^ complies with the requiroinonta imposed in the advertise¬ 
ment.® An act passed by tln^ h^gislatiire subsequetit to the award of con¬ 
tract, but prior to its formal execution, changing and fixing the plans of the 
work, cannot ailect the validity of tins contract.'* 

It him been lield that tlu^ facT that it was contemplated that a written 
agreement sliould be executed <lid not prevent the proposal and its accept¬ 
ance from beiHjrning a (uunplete ctmtracsfc/ When it is announced in the 
advertisement that a formal contract will be prepared and signed, or the 
proposal is made dependimt upon Biujh a contract being entered into, then 
the acaieptamai, it Htauns, doc^a not create the contract; at least it has been 
held that the work might be abandoned altogether/ * 

Public ottletn’8 ami tnvmirs will save trouble if they always make the 
acceptance of a proposal conditional on the bidder signing a contract of the 
prescribed form and furnishing approved sureties for the execution and 
completion of the work. 

Whether an luampiance of a proposal creates a contract, or whether it is 
a gubmH|uent contract to be entenal into, is a question of intention of the 
parties wlmn the jmoposal was nuuhj and the acceptance communicated/ 
If the acceptance be made subject to the signing of a formal contract,'^ 
or «subject to tlie preparati^uj atid approval of a written contract,'' it must 
bo taken for wliat it says, ami no different intention can bo shown.® 

If the bhl be conditional, the condition must be performed before the 
contract can be completed/ 

The tliiit the owner or his architect said to one of the bidders, “You 
are the lucky man/' has been Imld merely a recognition that he is the lowest 


* liVncli f. Oily of New York (Sup.), B7 
N. Y. Siipp. W. 

«Ore»«lv ft. MfiV<tf>ek, L. II 18 Erj. ISO. 
®Iluirh«*s t, Olyiie, 41 Ohh» St. 880; 
L<*wIh r. b li. II O B. IK fi€7 : 

The Oiainlinn^ 'C. llcI,.ronghlln, 4 Ir. 
Ilcqi L. 457 

m Preieatimt School, 58 Barb. (N* 
Y.) ISL 

* Adams t. Uni tad Statens, 1 Ot. of Cl, 

102 . 

«Mutticipd Sig. Co. t. Holyoke (Maw ), 


46 N. B Bep. 887. 

Lewis t?. Brass, L. B. 8 Q. B. D. 667 ; 
Crmsly tJ. Maycock, L. B. 18 Eq. 180. 

* Winn V, Bull. L. B. 7 Ch. Div. 29 
[1877]; and »m OommTs v. Fetch, 10 Ex. 
fin. ami Hponcfir t». HariUng. L. 11. 6C. 
1». fi6l; Mainprico «. Wfpley, 6 B & b. 
420. And other English cases in Em- 
(kii’H Law of BuiUHng, etc, pp. 68, 69; 
hut Eadie ie>. Addison, 62 L. J. Ob oO, 

47 L, T. 648, contra. 

^ Howard School, 78 Me. 280. 


^memrn. 17L I7e,t^^a- 
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bidder, but not iH|uIviilont to iiwiirding ilia ooiitmot to liini,' And i^lum the 
engitieer infomnnl u Idtltlor in writing tiint hU tmittr^r wiw iiaooiitiHl,nnil tliat 
intimation wm oonilnimd by Iho dirooUtra of ilm ooiii{«iiiy njiofi big nttynd- 
ancoatouo of thoir mootings »o doouiiioni Iming oxoiniioil in‘t‘0{iting the 
tender in sutdi it mitniior itM to bo binding at iiini tlie prnjoft wii,^ nfter- 
witrds abitndoned, it wiw bold tluti tbo lumiriminr eon Id not oiiiii|io| thy yoni, 
pany to oieouto s eoiitraot, nor ooidd lio rooovor from Itiom iho loi^ hn had 
auBtidnod in preparing for tim worka** 

A bid properly inmlii uiitler valid and regular prooeediriga arid onee 
accepted, anti Urn coiit-riict awartled lo t!ii» Itiwe.iit Inddor, k good idwaya/ 
A contract ati made cannot bo deittroyotl by the roMOi.'^ion of ihe ordiimiicn by 
the council;* but if the ortlmanoe hm not beim legnlly any mid all 

proceedings under it are iiivalHl, and a I’oiitriict under smdi an ordiiiiincti 
gifoi a contractor no rights to recover diimages bir refinting Inin the work/ 
A written proposal and an t>ral atn^ejitiince ilnn'oof hav*^ been behl not to 
ooriitituki a written coiiiruitt,* Hut a written bid iind a verbal at‘cejdanci 
by a managing receiver, iiml n signing td Ihe siiecilieiiiiiins mid plaiii liy the 
biddcrand the compmiy^s iitvldteet, have been sn^liMiied an n binding con¬ 
tract/ Proeecidings whicdi consist of opening lii*ts and iiw'arditig iliii w«irk, 
without stating the ammini of the bids f^nliitiiifed, or Ibe sum for which 
the work was awardetl, linve been held snHieit.ml to iiiitliorirte the ecm- 
tract/ 

Where a contractor’s bid for the eonsiruetniit of n building is accepted, 
and the terms of tiio building eontried nre left In be siiited in a writing 
mibsequently entered into by thi» parties, lliiil writing is the higlie#^t evidence 
of the ternii of the biiildiiig contract/ 

The proceedings of jntblic otikials in opening lln^ bids and awarding 
oontract k snch buiinesi i« slioidd Im tiimri mid tipmi to piiblio iiispiotioti* 
S'reqiitiitly, therefore, the bidders are intitial to ki firrsent wlimi thii pro¬ 
posals art opiiiicL 

Whim tliii chiirter reqiiireii that tii«l» sliiill cipeiifsl on tJie ditj named 
in the notice, or on siicli iiibieqiient day ns the ctniiicil inigtit iidjoiirii to, 
and providiii that the ^^ctninetl shall delertiiiiie wliifdi prtipoiiil it mo*! 
fevorable/' it dots not reqiiirii the detariniiialion tif sntdi qtiestioii at the 
meiting at which the bids are o|ftmiid/* 


* Ltikli «. Ilisidifwe, IHH l*ii Hi. 

^ Jis-ikioa f. Tlt« N, W. Hy. i*o„ I Hall 
ATwitlliiE 15 [ I SIS I. 

•Ijiwis V, L. R II Q., II, Hlf. m7^ 

^ Ilftlrtl #. Miiyon M M. Y, tllW. 

• Baird t. Mayor, ICI M, *454 : taf §00 
^rtya 1. Sagittaw fMlrlri, 44 N, W, Item 

(I8WI wlier# eoiiiraci mm ni»l la 
writing jwad ieiilttb m etwrmr 

«Spoilt f, Bmmm (Heb ), <15 NAY. Itep, 
WB; Brucit. (H. J ), 114 

All R«p, m 


^ Climril f#, ln« 10 Siipp. 

Vi lirp. «7i 

• IliiMfallt r* Clltifinre fWadi ). m Piw. 

Itep. IllL 

^Towe tif Iffiitillitiii % C!lioi»iirdC Wadn), 
m 4 : 1 , 

»» blllrfitliiii f clir of Yoiikitfi fStip.), 
Si M Y. r* 

Y^iiikt*rs. m llfirli |H. Y.) m dm 
MiiVi»r r, Epy^irflfiih l» All Itep m 
lOilf iVitfilf? t, Ortaott Aq. Bel, M Bwb* 
rM. Y.lsMil 
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If the bidder has mad© a mistake and withdraws his proposal after it 
has been accopteiij he may be held liable to the owner for what the work 
costs ill excess of his bid.* Fraud or false misrepresentations by the owner 
or his authoriz^ed agents as to the character of the work undertaken, and 
an imnicdiate notitication as soon as discovered by the bidder, will relieve 
him from his original oiler, as it would also from the contract,* 

The mere facd that a party is the lowest bidder, and knows that fact, 
does not constitute an award to him of such contract under an act regulat¬ 
ing the letting of work upon competitive bids, which provides that ‘^if the 
lowest bidder shall refuse or lu^glect, within five days after due notice that 
the contrac.t has been awarded, to oxecuto tlio same, the deposit made by 
him shall be forfeited to tlu^ city.” * * 

184. Bid to Furnish Materials.—If, in answer to an advortisement for 
proposals to supply goods, to furnish materials, or to perform work, a bidder 
submits a bid olTt^ring to furnish the materials or do the work in such 
quantities or at siudi times as may be ordered, which bid is acc(q)t(al, it 
has been held that the bidder is hound to supply tlu^ goods or perform the 
work when onlered altlnmgh there is no bimling contract on the part of the 
acceptor to take or order anything, and that there is Hunicitmt (ioiisideraiion 
for the bidder’s promise.* If this is good law ami the hitld(u*’s o(Tt‘r cannot 
be recalled or revoktul, contra(d.orH and materialmen will do widl to limit 
their proposals as to quantity atid tim<^, so that tlu^y may not (mmpelhul 
to carry a stock of matmdals, or hold ihcmselvca in readiness to perform 
such a contract, for an indefinite length of time. 

If the dealer or manufacturer is hound to furnish materials when ordered, 
it would seem that thc^rt^ would he* a nau|)r<»cal ohligati<m on tlie part of the 
one inviting the bids to order from the bidder what mattnials he required 
or purchased during the period nametl. Ho it has hmn held/ A contract 
to furnish stone ^'^at sueli times and in sucdi quantities as may bo required” 
was construed to refcT to the mHuls of the work or servieux* 

A contract to furnish materials in which the quantitit^s were stated as 
*^more or lass,” and it was agrcaal that the materials should he delivered in 
su(5h quantities ^‘as shall he directed by the treasurer and according to the 
speci float ions and the requirements of the treasurer undttr them,” and pay- 

* Lewis Bras4. L. E. n Q. li D. 607. « Qt, Nerthc»rn Ey. Co. u.Wltham, L. E. 

« Martini! fj. Nttfann, hi Ih, 4n. 9 C. B. 16 [187111. 

* Ervitig r. C?ity of New York (N. Y. ^ Liwny u. N. Y. Central E. Co , M N. 
App ), 29 N. B* Hep. 1101, a firming 16 Y. Htipp. 121. 

N. Y. Bupp. 612. * Mueller r. United Btatet, 19 Ct, of CL 

581. 

♦The form of Instinctlons to Bidders has been madi! more eompraheriHiva than or¬ 
dinary work will reipdre, but It Is submitted tlmt frequently eireinnstaiUMis exist where 
they all may have a bearing, and conditions will arise wldcli may be met t>y th«! clauset 
here given. 

If the elrcumstanccK do not require the use of all the elauiif!« given, the engineer or 
architect may omit «u<dt clauses ns siaun unnecessary by and with the advice or conicnt 
of the company'! or owner's legal ailvlser. 
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monts wore “to ho mado upon tho ongin«or‘« witilU-nto that tho quantities 
have hisoii dolivoml !Wi jior ruquwition ami in ucourdanfio with tho Kpecifica- 
tions,” tho words wior« or Im always hdhtwiiiK I'utdi «tat«unont of quantity, 
was liold to bo a contract for only wluit inalrtriala w«m*o noodcti, and that no 
damagtis could bo rooovorod for not taking tho (juantitioa atatcd in the 
speuititsatiinw.' 

If proposals am inado forcortait* jnatoria!*, as tho «tono in an old struct- 
nro about U> l«} torn down, spocifying no limilationH «»r quiditieations, an 
uncontiitional accoptanco thoroof has boon construed a contnict for all the 
materials spocillod | stono].’ 

186. lorm of Proposal for PabUo Work. 


FoftTHR Conmtuik tion; Kkki tion; rcni iMi'HoviNti, Ukmoviko, akd 

UoiunNti; TO Ft usisii au, thk 1*aii«u, Tooi,h aki> Matkkiam; 

TO FuUNWtt ANI* llKUVKlt. T<» KS-VVAOATK, OT**. KT(!.NBAE, 

OR ON, OB ovr.R .HritKio*. Wav, or Fivkr at. 

OiTv, Town of ..tkiisNTV of.,Ktatr of........ 

(JOUNTRY. 

Jh the Chief Eni/itmr, Arrhitert, w Siinvmr. 

To the liodrd or ihmimieeioner of H orlw. 

Dear Nir or CenHemeH. 

Wo.. tho Friisidout, Hocmtnry, 'rroasnrer, and Uoneral Man¬ 
ager of.ComjBmy, a corjHiration tliily authoriaod by act of 

Oongross or Logis!aturo_.. IH ..., to contract and to do snoh 

other business as is rconirod utnlor tho annoxod contract. 

Tho undorsignod dofosl hcndiy «loclnro : 

1. Not iit Arrenrit or /irj'ault.~-'i'hnl I,[W««rllH>..Oomj^ny,] 

am [are or isj not In arrmrs to the....-Company, City, or State, 

ut)on debt or contrac;t or by default ns surety or olhorwiso. 

2. Cmmntu to do llorl-.—That I, I Wo or the... .(Jompany or 

Firm,] fiavo Jims) Imsuj regularly engriged in cotttroet work or *« build¬ 
ing or in tho •‘motion of..of tho class of work required by the 

EiitHiiwl corifcmc^t and iptHnflmttiiiii f«ir., * .|im.ri, mm tliiit 11 vH or itj 
raipootfiilly itifitii to Iti# ffillowiiig wmkn that t»fa 

erffidtcl hvriiti for iw or thii »atd tititl vmimtmm 

rofiir to tliii fcillowiiig partii*a for wlioiii I jWoiiritJ haw '{wforiBea 
0 oo 4 riiatioii work: Tito Nt‘W York mid Ilroiiklfii llridgi, ercicted 

for tilt Mow York and llrticikl|ii lirtdgii iroitwii oost 
tla4)CMh0CMI; Oftion Biitldhtg for Tim Miiiiliattutt Idfo IitittrariCi Uo.y 
111 ikiritw, 07 ft hf nh ft, llrtmilwaf, Niiw York, l8iS; 

3. Ml Help fmm EmjiumfM tldi tMliiiiato and proposM 

siihinitti^d liM tiiMiri prifpim»d wittioiil iiiif from ft«| pawn 

bfilcmfiiig to* isftiployod by, or holding otloft in tli« ^m|inwring [ 
ohifcsoturtlj Depiirtmont, or tho Ihipiirtiiioiil of Fiiblio Works of tao 
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4. No Employee or Officer Interested ,—That no member or delegate 

__ nor any person acting for or employed by the Department of 

Public Works of the City, [State, or United States,] nor any person 
appointed by virtue of any city ordinance, [legislative act, or act of 
Congress] relativcj to the work, is directly or indirectly interested in this 
proposal or in the supnlies or works to wliich it relates, or in any portion 
of the profits thereof contrary to the ordinance or laws of the City, 
[State, or United States-j. 

5. Bidder is the only Person l7iterested,—^Y\\nt I [We, the.... 

Company,] arn [are, is] the only party[ieHj interested in this proposal or 
in the contract proposed to be taken; that it is made without any con¬ 
nection with any other person or persons making any proposal for the 
same work, and that it is in all respect fair and without collusion or 
fraud. 

5*. Bidder (done Interested,—kwA I [We, or the.Company], 

of.fhty,.County, ..State, do further declare 

that I [We or It] am (are or is! the only person!a], party or parties 
interested in this proposal, and tnat no otln^r person tlian the ])erson 
hereiti named has any interest in this proposal or in the contract 
proposed to bo taken. 

6. Ordinimce, Charter, or Act Exanimed ,—That I [ We] have examined 
and am [are] familiar with the Ordinances.[Acts of Legislattire, 
Act of Congress, or Charter of the City or Company,) mentioned in the 
Advertisement and Insinuation to Bidders, unnexetl, atul n'lating to the 
work in question, and will undertake to conform to siudi laws, ordi¬ 
nances, and charttn*. 

7. IjOcaUty Examiiml and Qaantifies Esfimate(l,—T\nxi I [Wt^], with 
our Engineer, have tx^rsonallv examined tlui lo(‘ation of the nroposed 
work,and have Batisfmd mystdf [ourselves] ns to the amount ami charao- 
of the work and materials mxMmsary to (H>rni)lcde the work according to 
the annexed plans, specifications, and contract. 

8. Terms and Priaes, ^Tlmt I, i;\v«i the undersigned, further d eel are 
that I [We] have carefully examined the annexed fcirm of contract, 

prepared by.. and that I [We] will contract to provide all 

necessary machinery, tools, apparatus, and other memns for the con¬ 
struction and do all the work called for by the said contract and 
specifleations and furnish all materials called for in the bill of quan¬ 
tities, contract, and specidelations in the manner therein prcgcjribed 
and according to the requirements of the Engineer, as therein pro¬ 
vided, upon the following terms and for the following sums [prices], 
to wit: 

Item (a) .Item (6). I.... . Item {c) .$. 


8*. That I [We] [tlia said Oomimny], tindersigncd, do hereby offer to 
perform the whole of the work and furnish all materials, jabor, watch¬ 
men, implemoiite, tooli, and machinery of every description necessary 
for the perfect construction and completion of the work conternplatea 
in the annexed specifications, in accordance with the |>lans, specifications, 
contract, etc., wfiich have bean examined by^ me [us] at tlie office of 
the Engineer, and to conform to all the conditions appended hereto at 
and for the prices given in the attached schedule. 
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Approximate 

Quantities. 

Description. 

Denomination. 

Price. 

[Written out.] 

1 [Figures.] 

2,000 cub. yds. 

500 cub. yds... 

420 cub. yds... 

If required. -.. 
100 cub. yds... 1 
If required.... 
147,000 lbs. 

4,800 lbs. 

Slashing, clearing, close cutting, 
and grubbing. 

Per acre. 


$ 

C. 

Excavations,"" all kinds, in any 
soil, iucl .ding all incidentals 
atjil refilling. 

Per cubic yd. 




Masoney, in abutment and wing 
^^alls, including newels, .^et in 
Portland cement . 

<< 

<( 

Per lineal ft.. 




Masoney, in piers for trestle-bents, 
set iu Portland cement. 




In 12-inch cedar piles. 




In concrete foundaii ^ns. 

Per cubic yd. 




In timber for platforms. 

Per M. B. M. 




Steel in main girders and wind 
bracing. 

Per lb. 




Wrougbt-iron standards for side¬ 
walk guard.. 

< < 




2,000 ft.. 

Wrought-iron gas-tube for side¬ 
walk guard. 

Per foot. 




11,800 lbs. 

Cast-iron handrail standards. 

Per lb. 



. .. t 

162,000 F.B.M. 
1,600 lbs. 

Timber decking. 

Per M. B. M. 




Sheet lead. 

Per li>. 




8. 

Ornamental lamps fixed. 

Each.^ . 



* “ * 


Etc., etc., etc. 






9. Special Terms and Prices .—^For all lumber used for sheeting and 

shoring, but left in place by order of the Engineer, the sum of. 

per M feet, B. M. . 

For all extra work not included in the above items, by written order 
of the Engineer, the various prices set against the following several 
items: 


Laborers.per ^ay. 

Single teams and drivers.per day. 

Double teams and drivers.per day. 

First-class masons.per day. 

blacksmiths.. per day. 

Helpers.per day. 

Foremen.per day. 


For all extra work done and extra materials furnished by written 
order of the Engineer, not contemplated by this contract, the actual cost 
of said work and materials, as determined by the Engineer, plus fifteen 
(IM per cent, of said cost. 

For all earth excavation of extra depth below grade, made by written 

order of the Engineer, except., the sum of.per cubic 

yard. 

10. Prices Inchide Everything .—The above prices are to include 
the cost of doing all other work required by the contract and specifi¬ 
cations or appertaining thereto. 

lOh What Prices Include .—The prices named are to include [cover] 
any and all work and materials that may be necessary to connect the 
work done with the adjoining work in a proper and workmanlike man- 
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ner, and in accordance with the plans, sections, and profiles prepared by 
the Engineer, and according to the terms of the contract and specifica¬ 
tions attacimd, and the rules and regulations of the city, and under the 
direction and to tlie satisfaction of the Engineer, at the following rates, 
to wit:... 


10\ Prices Include /tiwryihmg»--T\xQ pricers are to cover all expenses 
of every kind involved in, or incidental to, the completion of the con¬ 
tract, including any claims that may arise tlnough delay from any cause 
in the performance of the work tlieremulor. 

IL — The prices are also to include the delivery of all 

materiiila on tlm wharf, or at the works, or at the structure, etc., on 
the.street, river, way, of the city of. 

12. Samples Sulmtilied .—^The bidder pursuant to the [annexed] in¬ 
structions to bidders has prepared and herewith submits the following 
samples of materials and workmanship, the ecjual of which ho will 
undertake to furnish throughout the exetmtion of the work according 
to the contnu^t and specifications. The samples are marked as follows : 
Sample Ii02 U.--Rock-faced dray Limestone, IG" X 20" X 36". 
Sami>le 12 II.—Tost Specumen, Basic Open-hearth Steel ; Tensile 

Strength.. lbs ; Jieduction Area..per cent; Elongation...... 

ins. in.intdies. Etc., etc.. etc. 

12. (krmmencemeni of I [We, the said.Oornpany], 

undersigned, will eomnumce the work within ten days of the execution 
of the contract, and will prosecute tlie work to completion within the 
limit of time hereinafter named, in accordance with the rcapiirements 
and provisions of the contract. 

14. 7%um ia (*omplefe.-^- I [We, the.Company] will require 

.working days from the date of commoncemont to complete the 

whole of the work. 

15. lAqnidatmi I [We, the.Company] will pay 

the sum of_....dollars, limiidated damageH, for each and every 

day that the contract is unfttlfifled after the time mentioned for com¬ 
pletion in the contmet, the... .day of..... 189.. 

ICL fa Keep in Pepair. l [We, the...Company] imdersigned, 

also agree to maintain in complete repair the whole of the works under- 
takim in tIds contract, anci all roads, ways, streets, etc., interfered with 
or requireti to \m rt*huilt in the cotistruction of the works, fora period 
of twelve months after the e{)mplete performance of this contract. 

17. Limii Nc^tvvithstanding I [We, the-....Com¬ 

pany] liave propoicil for stweral sections of the work advertised, it is 
mylourj wish that the total w<H*k awarded to mo [us] shall be limited 
to. .... .tlollars, atid to be not less than.dollars. 

IH. fVriified Accompanying this proposal is a certified chc^ck 

[accepted bank clieque] for the mun of.. .dollars [I ], as called 

for in the advertisement, instructions, or notice to bidders; and it is 
hereby agriied and tindcrstood that in case of refusal or failure to exe¬ 
cute tlni contract and furnislt the bond hereto annexed with the. 

City [Ckmipany or Btate], within bm days after the acceptance of this 

E TOposal, the «ai«l chcH*-k shall he forfeited to the ^ said.City 

Oomfmny or Htiite] as liquidated damages for such failure, and that all 
contract * rights acquired by the acceptance of^ this proposal shall ba 
forfeited, and all obligations as^nimcd by the parties in connection there- 
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with shall be released and mutually rescnmled; that if tluR proposal be 
rejected or the contract awarded^ to lUiotlier jturty thti certified cheek 
shall be returned to the undersignetl within three days after such 
rejection, 

18‘. (kriyied Accomjitinying tliiii jiriipoml i« a certified check 

for .dtdlars ($ h which iliiill Jiifctiiiic tlic jmijierty of the 

City [(Joninany or HtateJ of ....* if iii t*mp this proposal is ao« 

cepted by tne said City (Company or Hlatej, or its nuthorizcd cdlleera 
the undersignciil shall fail or rtduse to exiHnitc the coiitracvt aiui furnish 
a bond, according to the rtapurcmeiita of the tiisiruciions to hidtlera, 
hereto appemlcd, within the time provided hy mid notice; otlierwise 
the said check shall be returned tt> tliti iiiidcrsigncd within three days 
after the date set for opening the bids. 

111. ^undim --In taise tliii prcipoml ii iicceptad liy tlie.,,.., 

.... Messrs. .......................... .resident 

of ..ttnd resident 

of........ ...tillered ns Mitrelies for the faithful execu¬ 

tion of the cent nut t 

111*, (hnmmi in timmw this |irojiowil lie iict»epicid and the 

contract awarded to me (iiaj (the..... .C’tiiiipiniy 1 I |wi% tliii,.... .Oom- 

8 any! hereby agree to fiirniali iipprovotl »«rt*t.ic« htr tint iaitistniction of 
he mid worka mid to execute the contriict and hniid therefor in the 
form iittiicliiHl, iind imcortlmg to the geiicriil coiidiiJotii fiirmiiig apart 
thareiif, within . .. dav« after being itoi-illrd pci In do liy the eiigiiiiar; 
and in the event of default or fiiilitre on tiiy joiirj jiiirt in itnv par¬ 
ticular or, for any caiiao wlmtever* the mid be iit fiberty 

to actstpt thii next loweat bid or iitiy bitl, or lie (it| iiiiiy rciidvertise for 
propowiK and I [woj hereby tigree in pay to the Wid.... ....the 
difliriiicci between tho almve propoiiil iiiitl any gmiter puiti which they 
[it] may bo cililigtHl to pay by reason of iiiclt tlefiiiill or failure, in- 
eluding tho erwt of any adyekiseitietil for iit»w bidp* find^ to |mj th© 
attorney of thii mid .tlie vmt of the iirepiiralkm of such 

contriiot find bond, which is lierebt fixed at leii dolliir«; and to 
indemnify iintl «iva harmless the said etir|itiriiti«ii and ofllcers from 
h'm and ikmiige, cost, eliiirgi^n, niid expiwe, wilh wtiich they may unUm 
or bii jiut to by reason of any siioli tiefiiiilt or fttitiirtt. 

And I [wej propoiti Mr...of 

... and M r. . 

........................ .of..«. .Ill luretici 

who art willing to hiammo lanitid with........ for Ifi© do# pirformance 

of the iiiid contract. 


Sifiiiittire 


Ailclnw * 


Wi, thi nnderiigtiod. do hereby offer |cciiiii!it| to Imconii bound for 
thi abovit»itariied in the iiiiiiexed 

Bond for the ftiliillment of any eotilriict for any of this works iitmcci in 
thi aiwiiid spiiciflciilionii whieli iniij Im awarded to * 

at the prices herein filaive iiit forth. 

Signatar© of Surotits ... 
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20. Signatures, Addresses, and Signature of Person, Firm, 

or Corporation making proposal; 

...Post Office Address. 

.Dated. 

The full names and residences of all persons interested in this pro 
posal [as principals] are as follows : 


rNoTiOE, - Give Christian narnas as well as surnames, and, in case of eorporations, sign name 
of I’^wsklent, Treanurar^ and Manager. The names of bidders will be made pm>ilo ; l)iifc the 
names of ail partit*® interested with tiiem, being required for the information and guidance of 
the Board only, will not be made public.} 

21. Oath as to Statements .— 

City of . 

County of... 

State of, .... 

The undersigned,..... 


bein^ duly sworn, say that the several declarations and matters stated 
in this proposal are in all respects true. 

[Signed]... 


Bosidenco... 

Subscribed and sworn to before me, this. 

day of.... AJ). 189. at.. 

. K P. or J.P. 

[Nemo*.-Thill afflltiavit mmi iMunndo by the peraon or persons bidding for tlia contract; !n 
case of a Arm, by emdi and every meiniwsr of the Arm.] 

22. Bond for Hreention of (kmtract ,— 

Know all Men by thest^ Presents, 

That we...are held and 

firmly bound unto the City of ..[State or Company] in the 

sum of..dollars, lawful money of the United States of 

America, to be paid to the said The City of.[State or Company], 

its sucuMissors and assigns, as licjuidated damages, for whicli payment, 
well and truly to be made, we bind ourselves, our heirs, executors, and 
admiiustriUors, jointly and severally, firmly by these presents. 

Healed with our seals and dated the.. .day of... 

in the year one thousand eight hundred and ninety........ 

Whereiw, the said..... 

ha..made a proposal to the City of- ..... [State or.. 

Company],........bearing date the.day of.one thousand 

eight hundred and ninety.. and annexed hereto : 

Now the condition of this obligation is such that if the said. 


shall, within ten days after the acceptance of the said proposal, well 
and truly execute the contract in accordance with said proposal, then 
this obligiition shall be of no eflact; otherwise it shall remain in full 
force and virtue. 

{Seal.) 

(Seal) 

Signed and sealed in } 
the presems of | 
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BIDS AISTD BIDDERS. WORK FOR PRIVATE PARTIES. 

186. Lowest Bidder on Private Work. Owner may Adopt such For¬ 
malities and Make such Requirements as he Pleases. —Advertisement and 
proposal for private work are less formal and ceremonious than for public 
work, but many of the instructions, conditions, and stipulations given herein¬ 
before, with slight modifications, will do for private work if an owner desires 
to have public competition. It is more usual for a private owner, and even 
companies, to invite by letter such contractors and builders as they desire to 
entertain proposals from, to make bids. The expense of printing blank 
forms of proposals, specifications, and contracts is then saved, the engineer 
or architect keeping on file at his ofiSce, and open for the inspection of the 
bidders, the specifications and plans and general contract form to be used, 
with his estimate of the quantities. Sometimes three or four sun-print 
copies are made to enable more bidders to estimate or to give a few bidders 
more time to make their estimates. 

The forms presented heretofore for public work are so elaborate and 
complete that the author deems it hardly necessary to submit a new set of 
forms for private work, but recommends that the clauses of the public form 
be used in so far as the owner and architect consider it pertinent and 
desirable, such modifications being made as seem necessary to make it con¬ 
form to private needs and ends. The important questions that arise in 
advertising for public work and the award of the contract, and all questions 
as to what the owner or proprietor may or may not require, what he may 
include, whether or no he secures competition, and to whom or how he 
awards the contract do not arise in private work, except as they have been 
made matters of agreement between the owner and the bidders.^ The 
owner can adopt his own methods in soliciting, receiving, and accepting pro¬ 
posals; can make whatever rules, conditions, and restrictions he sees fit; can 
make any amount of work and trouble for the contractors who in good faith 
go to the expense of preparing estimates, plans, and specifications; and may 
then award them or not, as he pleases, and to whom he pleases. The owner 
may, it seems, appropriate and make use of the fruits of their labors with* 

'English cases in Emden’s Law of Building, etc., p. 69, mU. 
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out any tliouglits of recompense, without a grain of remorse, and if it be a 
a churcli society, witliout sacrifioing a pennyweight of piety. 

187. In Absence of Agreement or Pledge, Owner may Exercise his Own 
Preference.—As just statial, the rights of the lowest bidder on private work 
are couliiied to thosti created by agreement. He has no rights except such 
as liave been agreed to by the owner, and if there is no contract expressed or 
implied, tlum the lowe.st bidder has no claims to the contract, and the pro- 
prii'tor is under no obligation to award it to him. In the absence of a 
pledge or detinito understanding between tho parties that the lowest bidder 
shall be employed to do the work, tho owner may exercise his own judgment 
and give pcnsenal preference in destormiuing whose offer he shall accept. 
He is net liable to one whoso offer is rejected for the time and labor 


employed t>y him in examining tho plans ami specifications to prepare him¬ 
self to uiako his offer.' 'I'ho owner may inquire into the fitness, skill, 
integrity, and sobriety of tho respective bidders.’ 

'i'o ostablish any claim against private parties an agreement to award the 
contract to the lowest biddt»r must bo clearly proven.’ The agreement need 
not, it seoms, bo in writing, and its proof may be largely established by the 
acts of tho parties and by supploinontal promisoa.'* If there is anything in 
tho invitiitiori for proptwals tliat shows an undertaking to accept the offer 
of tho lowest bidtlor, thou tho pi'rson inviting tho bids may be holden to his 
agreoment,’ and tho testimony of other bidders may be admitted to show 
tho statements mad<j to tluun by the aixdiitect and tho owner respecting the 
terms under which the bids were made.’ 

Tho mere fact that vuhmhlo services are ronderod does not raise a 
liability on tho part of the person for whom they were executed, even though 
at his request, if the ciroumstatiees aro such as to rebut the inference that 
componsation was expected to be rooeivod or paid. In the case of architects 
putting in bids for the eonstruotion of buildings or of engineers for the con¬ 
struction of bridges or other works, and furnishing plans and specifications 
therefor, unless tho parties calling for bids expressly agree to pay for such 
plans and estinmtes, there can bo no contract implied, for there is nothing 
in tho circumstances that hIk»wh that pay was expected to be received or 
given, except tlirough the possiblo benefit to the parties performing the 
Horvice in ao<5optance of their bids.’ 


' Topping n. HworclM, I E. I>, Smith, 609 
itf’r aino Etnmeh «i. Amtir. Brewing 
<5ti. iLn/l, 11 HtK liep. 719. 

IIimeitlntM Fa. 8wp.)* AtU 
Ei‘p. HH6; Hiiite -r?. Btl. E4., 49 Ohit> Bt. 
974 ; SpeiHter t, llartling, B. E 6 

C, P. %ilL 

* Dtn'le V. Diwanberg, 74 Mieh. 79. 

^MeNeil n. Bf^toti Chtmiimr of torn- 
merreCMam), N. E. Eep, 945 [1891]. 

^ Dige«t of Building 48; 

and $m Alien w. Yamll, I C. 4 K. 8lS; 


and MSS Rausch v, Amer. Brew. Ass’n, 44 
La. Ann. 11 n, and supra. 

«IluckwKdn Kelly 4 Jones (Pa. 8up.), 
At I Eep. 747. 

** Wood’a Master and Servant (2d ed.) 
lOB; Palmar r. Haverhill, 98 Mass. 487, 
In which the contractor was the lowest 
bidd* r, but n\\ bids were rejected, and h 
mm held he could not recover ; Topping®. 
Bwords, I B. D. 8. (N. Y.) 609; Buck 
Amidon, 41 How. Pr. (N. Y.) 876; Noury 
fy. Lord, 2 Keyes (N. Y.) 617. 
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If II vimiriwAm will himm 4 f iigaiimi th« It^nH <if imd blwr m 

|ir 4 »piiritig fur work, ht^ Hlumhi an agruismtnifc with the 

jiri»|iriiii«r tliiit ilitt bitlthn' nhall \w liwurtltnl thu i*«ifitnint. If hti daeg 

Hilt tl.u thill iii^ iiiiiy in luukn 11*111111*1111 lii<U fur wurk* aiiil liw imui and 

triHilih* hu l•llll 4 t»yiHi niiuidy iu ttiu pru|iri<*tur a uii wlmli to let 
iliP wtirk t.u Mium I’livuritt* «*t.mirartur ur Inuhlpi* pruvitiUi^ly 

188 * Implied Agreeaitat to Etmuiitrati Bidder for His Labor or to 
Award Coiitraol to Lowost Bidder. ■■ -H Inw httmi iaiintaiiHl tliiii if liiiiiUfri 
liiul lifiil isu knuw|pil»;o ihiit tlm c’uiti|iulitiun waa nut in giaul and 

piiiiiil «iiuw iliiit bitla wnru invitial wd*dy fur Ihu {nirinn#* ul iiiiiking the 
liiwp^Hi |iumildi* cn»niriw*t with a party pnndutn^ly flitiHuii, they «*otild 
rtnaivur fur tlitdr tiiiiu ami lahur apimt iu prupariiig ilm tmln. It Wiiulcl be 
aliitiml mil tif ilm t|UPgii»iti ti» »%HtaUlnili t«urh pruufn, am! uviai tlmu it W’oiild 
bp tluiibtful if an iiiip!i«ni p«»utnipt wuuUI ariint' in favtir tif llnirunirimton* 
Atnmjiiiinri' uf 11 bid him humt iitfurriHl and a runtrai’t inipliiHl frum aa 
minipr'^nundind,iiinniimuiiun with I'vidma*** <*f a imagn in tlmlnnhliiig trade 
til imrppi Iht^ luWf»Mi Idddur. Hu ivlnni hnihlura W’prt* prmmni iii llm iipiining 
<if fcliti tiiiiii ami it wim gumniitly uinlpr^tm»d that tlm biwunt ld«! wan tii bo ac» 
cpptoth bimaiiiip iiulhing wim naid ur intiitniiud hy llm uwnmr ur lii.ii agonti 
l» ilip piiiiirnry, i«id» liutmg mi that jMainpiima thu niinmrut'mfnl liitliiars 
tliiittil ai llm inrut^iinfnl tiHldpr*a u^pmna*, and idl jiiiriiua by lliidr immliiot 
itmwtii ainiiinniily ibo naiim tmdurntamhng. It wm hold In aaitniiii to m 
tif tliP bnh^ Thu turiiia uf tim prupmail riiiiit bts doilnito and ii* 
|iri!iiitid nil Ihai tlipy nliiiw tlm iuritm uf Ihu rmilriirh niid lliu nnbjm^t*mutter 
piitil liii tliJiuribittl, Iiwtrmdimta ur din^otimia tu thu btiblor to gucin anil do 
Ihti work liiifo fitdd iin iMHtuptamm whun liu Imit minlif ii pr«iai»l to do 
tli« work m «|iprilittth* 

Wliiiii an figrmnnmit m iiltogml tittiwueii priffitu tliiit lliti lowest 

biilikir ilwH Imvii tliu tmiilRn*!* Init ii U nut |irtirmi, nml tliu rtintnadur*! Mi 
ii an unmgnml iiimiwrttiidiiiii, withmil rufurunuu Iu any piirliaidiir liiiildiiif 
and witlitiiit fianifw tif jnirtioa ur apuaillmtimii, nml tiu iiitiliiality of tiblifa- 
liuti m ilniwii, ilm niiitrimtor hm iiu righto/ Ait ifilimiilitni in llifi wrlltea 
Ilf 14 tomtor Iliiit a lainirat.^ will Im aflurwiirito f>rp|iir«l tlri#s not 
|irpf*fiti tltu parttPi frmti biHannittg hmiml iu jiurfuriti tiiii toriiti 11 ^ tIi 
ltuii|i*r and if thu iiituntiun *»f lliu {lariini mm tli#rilt| tu inter 

itilu an agrutuiitiiit* iirid if Ilia priiparaiimt uf t!t« uoiitniut wm etiiitiiiiiilatid 
itturidy fur ttiu pitrfMwii uf ifi{friwiiig in furifial Iftrifiiagu lti« iigruiftittfifc 
itmtutl ttt/^ If, ficiwisvar, it imn liti gatlitirctil frum tliii toiidtir srid 

* t Tli*^ ^ I^wl* Ilm»* L. Ii i Q^- II Ib 

’ r m tmm Timm tSi hui m* I#ftirff f. Hmwirl fiiifi.k « H. Y. 

flgtll Ba|i|i out. wimrp lint prirn tif iluit# iiiitiiti 

* Ilitn 4 ». lifiirl COi,, t Ifu.. Apu. nm, la bid wa.« liidtl m iliii Wr ftiiil m-mm- 

^ Ibiyto w Cifirtid, 14 Ifteh, ablu mhm uf iltit iKiae, ctiinliif |m«Wy 

If pW| wlildfi llt« bl*l, 

• Mm tiiw $mpm. 
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acceptance that an agreement was made subject to the preparation and ap¬ 
proval of a formal contract, then there is no agreement independent of that 
stipulation, and it is by tlie formal contract that the parties will bo bound/ 

When proposals for a contract are in writing and executed by the parties, 
t. 6., have been made and accepted, the terms of the contract being in all 
respects definitely understood and agreed upon, and either party refuses to 
execute the contract, it seems he is liable on tiio breacli of his agreement for 
the saxno damages as would be recoverable for an entire refusal to peu-forrn 
the contract after its execution in writing/ When, however, the document 
was not executed, accepting tlie tender in such manner as to be binding at 
law, the engineer having merely iuforxned the bidder that his proposal wa,s 
accepted, which intimation had been confirmed by the directors of the com¬ 
pany at a meeting at which the bidder was present, ami the ])rojoct was 
afterward abandoned, it was held that the contractor could not compel the 
company to execute the contract, or recover from it the loss lie had sustained 
in preparing to do the work/ 

Plans and 8{)Ocifi{%ati<)ns referred to in a call for bids are treated as incor¬ 
porated into and forming a part of the contract as well as other matter 
referred to in the call/ 

A proposal to recunve bids for certain things to be sold, spcKufying no 
limitation or qualification, constitutes a coiitracvt to includes the whole of 
such thing/ Tliis case arose out of the sale of stone contained in an old 
bridge, and would apply with equal force to the sale of materials of an old 
building.f 


1 Winn ti. Bull, L, B. 7 Gh. 1>. 29[1B77]; 
Comers Fateh. 10 Ex. §11. 

s Pratt Hudson Hlrar IL Co., 21 H. Y. 
801$ [1860]; and m Highland Oo. 
Bhoadaa, 26 Ohio St. 411. 

® Jackson v. The N. W, By. Co., 1 HaM 


* Twalle 75 [1848]. 

4 Woods Tmw of Master and Servant (2d 
ed.) 164; rtiing Windhorst e. Beeley, 2 0. 
B. 25li 

® Verm e. Commissioners, 82 Beav. 406 
[1868]. 
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EN(iisi':i-:^rs .i,\7> Ai:cinrm;T'S 

EMri.o ymem: 


I'llAl’TKU Ull 

KNC* AOKMKN'r oR KMPL* MRN'l’ * R-'" i'ANUi'NKKH nii AlU'IIITECfr, 
rKliiARlM A MPIv Irr, 'H-UM «‘i' 'AUM* I', l»l :-Af l,•^^ A I, uU AlitlE^ 

\su umkk. 

200, Coatract of Eiaploym^iit. A. r-niRrart nf r'ia|4Myiii**iit taunt ecmtaiii 
all tlio uHHuntiHln «»f a riUitriMU, jUHi fh*- naita* a-, all nihru' r«uitniti.A It t:au 
lUit ha taraiiiiaft'*!. fi»r uiiUi ilu^ tmu i»f nartiaa haa 

If tha aiii|»!t»V'iat‘'af ha- fnr a yaatu a iiaUitlii a»r a dai, tf. i*aaiu>t ho 
tariaiimliHl lH*furu ilta yaar, aiMiitlu rir Ray han av|urrR, wtilumi .H-iillitnuat 
TOimiii for ilia iwi. If ita ti-rtu af ira hm haau livrwd up»»tu t-ha luiijiltiyoo 
mav tHMli.Haluir«^a»l iii any titaa; r'^aa rjaiiaii hv faiTr, if niH’fn*iii'ary,‘ 

*20L Tonil of Strvko. If tlia •:*u-'Uaa in t.i UHiilUrtia fUl hiii|r m iho 
ontjjlovur in natifRinl, laay RiMiuiH-i tha aiu|Ri»\«‘a iif aitv fii-itu aiul witluutt 
any ftui-nrui/ iiial ii <*aiRfaat f*‘r a vaar, ii!ila--in Mti-Mijar fafiiiiniifiHi, duos 
luit niaait that tu!h«.*r Rarfy nui fanuiiutfa iha ^^rr^r*•v wiiliaiit juiR- rattiO'A 
A uoiitrari t<J i^ua an aiii|<h<vaa »i?aii»iv iin4 Rariiiaiia!if *'iri|4«»ynituit intuit 
voil! M ailailtni |»«4u-’V, Iti fh*-* afa-iata'*^ nf iiliV HhuWt!i^l4 tliat th© 

1111111111 ^ 7 * 1 * ii 4 ii«»t ahh* ‘*r aMin|»afari! !m iIm Mua'li HI f lia iniiRh*}af titaj bo 

ili a jHiMiliiui la hiiii.* S«» if ati atuRh+var, m Maflhiii^ \ulti iiii aiujdayoo 
far iiijuran, ta aiii|4uy hnn a! a rmiaui ’uslary f*'r lifi*, <»r ‘hiriii|^ his 

ability and !♦« |j**rf-«»rin fha dufu'^i r»*jRuri*f.l, ha Bill ha litiiilo for 

|ir<i.=i|»i*a! iva daituu^a^ if In* ifniahurA^* I h‘* «*!n rI»>) ra.* 

r. Miiiliiit!. I Pu!. -I’.h , l\ AjU* “'-‘O. IU»it-!iv r. Hhafluak, 'il Dalj 

lini F I la-j fVi r W “t ’'i N \ ^ l-U 

lUa-ft!h-li r. wriiufli" I A M. ;u.7, * F*- Fa au r nnpm: Mngitra 

Atiir..:iv r F-a4. ^0 b J i:% 'F*l F F:** I - \MyAhn.ri, Bupra ^ 

AF'miUa i*ii , ?i ihin * Ff' a:i U *a - Itid. A|‘‘|7l» ^ 
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A contract of employtnent for an iiulefinite period may be terminated any 
time by either party/ and one for not more than six months, or not to exceed 
six months, is for a.n indelinite period."* 

An agreement to employ a person permanently is nothing more than em¬ 
ployment to continue indefinitely, or until one or the other of the parties, for 
some good reason, desires to sever the relation of employer and employee.^ 
An agreement to come to the permanent aervi(;e of a company"^ would 
probably receive the same construction. A contract of employment at cer¬ 
tain wages, BO long as the works <»f the etn])loyer are kept running or until 
the employee shall see fit to <put, is not void for uncertainty/ 

I'he compromise of a disputed claim for personal injuries to an employee 
is a Bunhueut consideration for a railroad com|)any's agreement to retain 
such employee at a specifusl sailary during his naitural life, or his ability to 
do the work, though the continuance of the service be optionail with, the 
employee.^ 

If the ti'xms of employment aidopt a certain length of tinn^, ais ai month, 
or a y(*nr, for the estinuitiou of waiges, it raiisea a strong presumjition tlnit the 
term of siirvice wais for the ptuhod numtioueil. I'hendore a contract jit 

I_pery(‘air is pn^sunnihly for aytnir; ait ai monthly nite, fora mouth; ** hut 

the presumption is not conclusive in the aihsem‘.e of other (evidence. It ailono, 
will not fix the pmdod.^ Siudi a eoniraiet is iiu'omphhi^ .and amhiguoiiH, and 
parol evidmuu^ of the surroumliug (‘ircumstam'.es, th(‘ situaition of tlie parties 
at the time the eontnuh. was inauha (‘{.c., maiy he, ,admitt<‘(l to aissist the court 
in inUu'pnd.ing its meaning.* (’ontraie.ts for a ytair's employment, to begin 
ait some daiy in the future, whicii cannot he eom|)h‘t(Ml within a year are 
void and worthless unless tiu'v lU'o- in writing, not being imide in accord- 
Jince with the requirements of the Staitute of Fraiuds.f 

A contraict of <*mploynHmt, ait a salairy {)(U‘ yi'air auul aicertain Bharein the 
net profits of :i firm, do<‘s not maike th(‘. engineer ai part ner in the firm." 

Under am (‘inploymmit for an inihdinif.e piuaod at ai specificul sum per 
month, which scu’vice (‘ontiimed for a numh(‘rof yoim without intiuamption, 
the contraict is cont inuous, aim! tlie Statute of I/unitations doiw not begin to 
run until serviiac ends.® I’hc terms of a ytuirly contraict for serviaa^s will bo 


Ih‘i> 4*12: PemuL li. (^o, r. Doluti. aupru ; 
mid Hff Pierce v, 'r«‘rui. (4, I. R. 
(Ain.), 10 Ho, Hep 22. 

’ Clreenhurg %\ Knrly, 22 N. V. Bupp. 
1001). 

Hlampbell v. Jimenes, 27 N". V. Bupp. 
251. 

*'*r.*on{ V. (ioldberg ((5il ), 22 Pa<‘. Rep. 
1120; (’airing t». (Jain* (Maiss.), 40 N, K. 
Rep, 117. 

(lairter Whita* Ini. Co. e. Kinliu (Neb,), 
60 N. W. liep. 520. 


(Mieh.). 7! N. W. Rep. MH flS971. 

* lOOlogg e. CitizaMis’ Ins. (jo. (Wi^.). 09 
N. VV Rep. 202; 14 Amer. A'. Eng. Enev. 
btiw 702. 

1 I Amor. A'. Eng. Ency. Iniw 702; 
Etill(‘r a’ Pcninsulnr. et(*., VVks, 

09 N. \V. Rep 492; Ilainey v. Celdweli, 
25 Ark. 150; IVIariin r. N. Y. Eiba Ins. 
Vo. (App. ), 42 N. E. Rep. 410. 

** PiM-ter V. Curtis (lovvju, 05 N. W. Itep. 
824. 


® Ah How T. burtb (Wnsh.), 42 Pac. 
Bteania tJ. LakeBhoreA. I\I. B. Ry. ('o. Rep, 029. 

* Bees. 124-d2n, Pnrtd EvuboKMs supra. 

Statute of Frauid.s, Bee. 105, supra. 
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presumed to continue from year to year, so long as the employment lasts, 
unless the contrary is shown; and in the absence of sufficient evidence to 
show a change in the terms of employment, .proof of the original contract 
will limit the right of recovery to the yearly salary at the original rate.^ 

202. Dismissal or Discharge of an Employee.—Mr. Smith, in his work on 
Master and Servant, has named the following causes which may justify the 
discharge of a servant before his term of service has expired : (1) Willful 
disobedience of any lawful order of the master. (2) Gross moral misconduct, 
whether pecuniary or otherwise. (3) Habitual negligence in business or 
conduct calculated seriously to injure the master^s business. (4) Incom¬ 
petence or permanent disability. For convenience the author will adopt 
the same order of treatment. 

203. Willful Disobedience of Any Lawful Order of the Employer.—It must 
not be taken that every breach of discipline or discourtesy can be made an 
excuse for discharging an employee. If the employer is unreasonable in 
his orders or commands, the employee is not bound to obey them, but he 
must be sure that they are unreasonable. A refusal to work at one^s trade 
on Sunday,^ or to work at unseasonable hours,^ when the circumstances or 
nature of the work does not make it necessary or reasonable to so work; or 
disobedience of orders in matters not material to the employment,'‘ or that 
involves no serious consequences and which is not willful, in the sense of 
being perverse, insubordinate, or unreasonable, which question is for a 
jury; ® or slight discourtesies, hasty words, and occasional exhibitions of 
irritation, or even ill-temper, especially where there are many petty causes 
of annoyance and irritation in the business,® or where the employer exhibits 
impatience and irritation toward the employee without just cause,^ is not 
sufficient cause for discharging the employee. 

If the servant is disrespectful in his conduct,® or his deportment and. 
disposition are such as to injure the custom and business of the employer, 
or he is insubordinate and ignores his employer's feelings and proper au¬ 
thority," or he uses obscene and improper language while attending to his 
duties, especially when the owner does not use such language,^" or his con¬ 
duct towards agents sent by his employer to inspect his work is rude and 
reprehensible," the employer will be justified in discharging the employee. 

It is not a breach of a traveling salesman's contract for him to go to a 


^Mears^). O'Donoghne, 58111. App. 345. 
2 Jacquot Bourra, 7 Dowl. 348. 

® KoplUz V. Powell, 56 Wis. 671. 

* Hamilton v. Lowe (lad.), 43 N. E. 
Rep. 873. 

^ Gases collecfsd, 14 Amer. & Eag. 
Ency. Law 789; see Pape v. Lathrop 
(Iiid. App.), 46 N. E. Rep. 154. 

® Leatherby v. Odell (N. C.), 7 Fed. 
Rep. 642. 


Forsytb v. Hastings, 27 Yt. 646 [1855]; 
Weaver v. Halsey, 1 Ill. App. 558; 14 
Am. & Eng. Ency. Law 789. 

^ Railey v. Lanahan, 34 La. Ann. 426. 

® Leatherby v. Odell, 7 Fed. Rep. 642. 
Weaver v. Halsey, 1 Ill. App. 558; 14 
Am. & Eng. Ency. Law 789. 

Lalande v. Aldrich (La.), 6 So. Rep. 
28 [1889]. 
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place off his route to spend Hundaj with his family, where it does not 
seriously interfere with his compliance with his contract.' 

When the employer claims that tiie employee’s misconduct has caused a 
diminution in his business, it may be shown that the decrease was caused 
in whole or in part by rumors affecting the employer’s character and con¬ 
duct/ Tim refusal of a traveling salesman to obey the orders of his 
employer rcKiiiiring him to report by letter daily has been held sufficient 
excuse for his discharge.* It seems a city salesman may properly refuse to 
go into another state to sell goods, nothing having been said at the time of 
his emidoyment as to tln^ place he should work." 

204. Gross Moral Misconduct, Pecuniary or Otherwise.—In any position 
it ie probable that a criminal act would be sufficient to warrant an employer 
in getting rid of a servant, and without paying him his wages, too." Thiev¬ 
ing, stealing, or embazvling the master’s property has frequently been held 
a good cause for immediate dismiHsal/ without notice, even though notice 
WM required by the contract of employment,’^ and without paying him any 
wages;" but in the absencci of daception, concealment of facts, or fraud, by 
which the employee has induced the employer to hire liim, it seems that 
dishonest and fraudulent conduct with a former employer will not bo a 
ground for dismiBsal/ alihottgli tlie dist^overy that the employee is a 
drunkard will warrant thi^ maHter in repudiating a contract of employment 
before the term of Kcrvita* hm begun.Robbing a third party,“ fraudulent 
conduct iowardn the emph^yer/* taking hrih(‘H from subordiiiaieK to obtain 
favors/^ or accepting graiiiithm for conniving at a Ijreach of regulations 
which he was to enfon^c*; m uni’liasto and licentious (umduct in a domes¬ 
tic servant, or in coiiiietditm with the duties of one’s service in any 
capacntVf**' cacli and all have Imeii Indd suffiedent cuubc» for dismisHaL 

The question wheilH*r a servant was rightfidly disc.liarged must depend 
upon the nature of tin* Hcrviees wliich he was (‘ngaged to perform, ami his 
ciisriiiMsal must Iw in some 'way «*oiine(*tt*(l with tlic^ <luti(‘s of tliat service.'* 
DrunkennesH has been held a juslifiahle cause for cliHeluirgoi/’ if it is a 
habit,*** but not unlitss the duties of tin? service are affected thereby.'" 4\it- 


^ MilllKfUi r. Fm*. On. (Mlfh.K 70 

N. W. Hfi>. ina. 

^ Vhe-ion V. Kelly fCbe), 25 H. K. Ui*p. 

fine. 

** MeC!alo r. DeHiioypfM, 2 M«». App. li«*p. 

^ lierrliiiiin r. Msirvio, 50 III. Ap|». 440. 

^ 14 Anier Kuin Kitry. Lhw 7m:|, 

* lijown r. Frofl B C*. A* F IB, riots; 
Libharl p. Wimd, 1 Wmn A 8 . 2 B 5 . 

■* Bmifh’H ManUa aie! Herviiul 145. 

* CJuiioiiighimi V. FimhliUHiur, B C. 

P. 40. 

® Andrews i\ (Jaratin, 51 L. .1. (’. F. 15. 
Nolan V. Tlnanp’^'Ott. 11 Daly iN. Y.) 
314; .Jo.ingrai t. Gorman, 50 (la. B12. 


Lil)ljart r. WoodH, 1 Watt.H <& B. 205; 
Trolnmii v. Ihnuu 4 (5mu^. 211. 

Siij^pT r. Mc'( 5»rndck, ‘1 WatlH A. S. 
2B5-2BB; Horlou v. McMurlry, 5 IIurHt & 
N. BBT. 

*•* lOiupd e. Btdionherr, 12 Duly (N. Y.) 

417. 

DoiLr.a V. F<mr.Hc. 10 0. H. 554. 

BiuiUi’H MiiHlcr and Hervant 145, and 
rasfii cited; Drayton i). Reid, 5 Duly (N. 
y.)442. 

14 Anier. A Eng. Kney. haw 780. 
Sniitldfl MaHt(‘r and Servant, 144, 

(hiHeh in 14 Anier. A Kn^. Eney. Law 
7B8 

** 14 Amer, A Eng. Ency. Law 788. 
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tling or disclosing to others the employer's business and secrets/ or disclos¬ 
ing the accounts of one company to another/ or revealing professional 
secrets of the employer/ or the act of advising or inducing co-employees 
or apprentices to quit the master^s service/ or the act of plundering or 
poaching on the premises on which a workman is at work/ is^ each and any, 
a good reason for the employer to discharge the employee. 

Claiming to be a partner and thus denying that one is an employee/ 
r seeking to secure the patronage of the employer's clients or patrons to 
'»T^self,^ or entering into negotiations for carrying on the same business as 
aiployer is engaged in/ will justify the employer in terminating the 
lyment forthwith. The same was held when the employee engaged 
business or calling the tendency of which was to injure the employer's 
ousiness/ and when he dealt with certain merchants or tradesmen named 
by his employer.'® 

The right to discharge an employee, if at any time the employer feel 
satisfied that the employee is incompetent/ must be exercised in good 
faith." His dissatisfaction must be genuine." If the employer admits the 
contract of employment, the burden is on him to show cause for discharge.^* 
An employee may have a right of action against a third person who 
maliciously procures his discharge, though the employer violates no legal 
duty in discharging him." Eailway companies, combining for the purpose 
of preventing employment by each other of discharged employees, are liable 
to a discharged employee who is prevented by them from procuring em¬ 
ployment." A boycott by the members of trades unions or assemblies is 
unlawful, and may be enjoined by a court of equity.'® 

205. Habitual Hegligence,'^ or Conduct Calculated to Injure Master^s 
Business.'’’—This heading opens the broad question of ^^What is attention 
to business?'’^ which cannot be answered generally, but must depend upon 
the circumstances of each case. It has been held that the absence of an 
overseer of a plantation for one day (presumably without good excuse), war- 


* Beeston i). Caller, 2 C. & P. 607; Dray¬ 
ton V. Reid, 5 Daly (N. Y.) 442; Green®. 
Brooks (Cal.), 22 Pac Rep. 849; Fillieul 
0 . Armstrong, 7 A. & E. 557. 

2 The East Anglian Ry. Co. v, Lythgoe, 
2 L. M. & P. 221; and see Davenport ®. 
Hiilme (Siipei-.), 32 N. Y. Supp 803. 
Mercer Whall, 5 Q. R 447. 

^ Turner d Robinson, 5 B. & Ad. 789. 

® Read v. Dunsmore, 9 C. & P. 588. 

* Amor V. Fearon, 9 A. & E. 548. 

’ Mercer ®. Whall, 5 Q. B. 447. 

® Hobson V. Cowley, 27 L. J Exc. 205. 

* Many cases, 14 Amer. & Eng. Ency. 
Law 789. 

14 Amer. & Eng. Ency. Law 790. 
Smith V. Robson (N. Y. App.), 42 K. 
E. Rep. 677. 


Crawford ®. Mail and Express Pub. 
Co. (Sup.), 41 N. Y. Sapp. 325; but see 
Alexis S. Mfg. Co. ®. Young, 59 Ill. App. 
226. 

Mulligan v. Sligh Pur. Co. (Mich ), 70 
H. W. Rep. 133 [1897] As to meaning of 
“ incompatibilityand ‘ ‘ unsuitableness,” 
see Gray v. Sheppard (N.. Y. App.), 41 N. 
E. Rep. 500. 

Dannerberg ®. Ashley, 10 Ohio Cir. 
Ct. Rep. 558. 

Mattison ®. Lake Shore & M. S. Ry. 
Co. (Com. PI.), 2 Ohio H. P. 276. 

Oxley Stave Co. ®. Coopers’ Inter¬ 
national Union of North America (C. C.), 
72 Fed. Rep. 695. 

” Newman v. Reagan, 63 Ga. 755; Callo 
®. Brouncker, 4 C. & P. 518. 
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ranted his discharge,* and snrelj the position of an engineer as superin¬ 
tendent or chief inspector of large works would he regarded of equal im¬ 
portance.® I'he absence of a teacher for two days after vacation, no injury 
having been shown to result, will not justify hie discharge.® 

IllnesH for cooKiderahlo time will release the employer from his con¬ 
tract of employment.* The sickness of a timekeeper for fifteen days, to- 
getln^r with the fact tliat he did not keep the employees* time correctly, is 
siiffieicmt cause for dismisHal;* and imprisonment for two weeks was field 
sufficient cause.* Under a contract of employment for a term of ten years 
it was held that the employee might recover his wages for a period of six 
months, during which he was too ill to attend to his duties, the company 
not having reHcindod tlie contract, but having allowcal it to remain in force 
ami the employee to return to his work under it wheti ho was sufficiently 
recovered.® Tim same was held of a doorkiaqier to tlie flnaiujc diqiartment 
of New York (Uty, who was absent two y(‘arH.* A pulilic officer on a fixed 
salary cannot be tleprivecl thert^of when his absence on account of sickness 
has btam permiitecL Long cfuitinnetl sickm^ss may bc^ a cauiBc for removal 
from office, luit until reinoveti ho is entith*d to his salary.® 

When a ptu'son m emjdayod to p(*rform certain tluti(‘S it in presumed 
that he will af tcanl to them personally. If the H(u*varit (hdt^gateH Huch duties 
to another without mdicc to his einployc^r it will justify hin diBcharge.*® 
Such coniraotB inehide thoac' fer tJu^ Hervi<H»H of (mgimuu’B, architects, law- 
yi*rs, phy^ii’iiuw, plavwrighi:^ fipera-Hingers, ami evem donH‘Htic. si^rvants. 
1’he c’tmtracis eannot be traimbuToil nor uHsigned, nor (‘u,n the B(*rvi(am ho 
drlegfUed.** If a «*rvant becamms diHabhMi from p(U-forming tluMlutios of 
hy (aH|»lojnie!it. the eemfraot is tlierehy di.sHolved, and an agreement to 
[riylln* servant his wag«*« if ho would resign his omployment is withoixt 
roiiHidoratioii.’® 

20CI. laviutei-triiet* or Iiicapacity. Ah deH<*ribed in provioim sections, 
an emplovi‘ 1 ' is ri*H|»oriHd»h^ for any mi-HrepresHuitationH as to Iuh (aipacity, ox- 
pericmn% ^ kll L «>r training; and having math* Huch repr(‘Hcntations, either 
expri^ssiMi or impliiab he is respom-ible for any damages dm* to tlu^ want of 
Hucli nkili and eapaeity. So, too, sueh miHn*prcmmtationH may he a good 
ground f«u" tiiHiniHKiiig ail muployeo.** If tin* (unployei^ be muskillful or in- 
e«»mpetent in the duties (jr work Im han urniertakeri to [au’form. them ho lias 


^ F'lnl r. I):i!}kH. It'> Lii. Atm. 119; arul 
f r’Mi-vrj r Itr'risihain, (UU, ttntl 

ItnylMii f Rrul, 5 Itfily f X V.) 'I-Ci. Shoe- 
littik r r Aeker fC’ai i, 4^ Phcv hk*. 

.Sfv- Wrinh r. Rf|nvol!|l, loT 111 Co. 
Fila'tjl r. Ariielrorn^ T A. A* H. ftOT. 

^ M A liter. A* Kite- Faiey. L*nv 790. 

* Miller r. US lat. Aim 201. 

® L«‘o|n»hl i\ Sfdkey, HU Ilt^ 4Fi 
'* taieknon v, Stoiien, 28 L. J. Q, B. 25. 


* Devlin r. Muyor, 41 Hun fX. V.) 2H1. 

^ fCDc^Jiry f’ Bd. of I'M.. U'.l N. Y. 541. 

Si.‘I ll I on V Bell, 2 UiiwkM (N. (k) 145; 
Wine r, WjInoh. 1 A'- K. 002. 

” 14 Aiiier, A'. Fn*/. Fney. laiw 787; 
Smith's Mu ler and Servant 152. 

Prior V. Flagler (Font. PI.), 24 N. Y, 
Supp. 152. 

Auhics* r. Ober, 26 AIo. App. 666. 



202 MNOINEEBING AND AIWUITECTURAL JUimPEUDENCE, [| SOT. 


not fulfilled liis contract, and the employer will be juntified in terminating 
the contract/ Yet unskillfulneHB on the part of an emjdojee tiues not pre¬ 
vent him from recovering the real value hi.H Herviciee/ 

The inability or incapacity of an engineer to eoiidin't oporatioim or carry 
the work imposed upon him may not arise alone from liin wimt of skill or 
training, but from the quantity of the work or the bnnien.s iniponed upon 
him. It was therefore held that when an engineer of a single Imreau of tho 
department of public %vork8 of a great city had allowed himsidf to bo 
loaded with all the work of the departmetil, and in th** perf(*rmance of the 
added duties he developed a want of skill r>r ability as an «mgineer or an 
insufficient and slack controL it was Huffiifdtmt groumi for removing him 
from office; that while he miglit lawfully have deelim^i! flu* added duties im¬ 
posed by tho action of tin* (diief of the departmiuit, yet having aHsented nml 
assumed them, lie could he held rt‘Hponsi!ile fj»r their pro|H*r performance.* 

207. Condonation of Employee’s Offense. If an «mip|My<»n has been almenfc 

from his duti(‘H or work, or if he has been guilty of br*‘aidi i»f his con¬ 

tract/ or he has indulgi*ti in hasty wor«is or e\hi!ctions of itunper, and the 
employer has reiainetl th(‘ (unployot^ with km*wlotl;,r«‘ of tio* farts, he c*aiinot 
thereafter (uirnplain nor make tliat instance a ground for his suiisecptimt 
discharge.® If tlie (*m])loyee has been guilty tif tortious or nrgiignnt a<‘ti, it 
seems tliat may warrant a Hubsrf|Ui‘nl disrhargo/ Kol' itfifUi of servic'C and 
payment of wages without protest, after knowledio* of <lrff'etive work tlotm 
by an employee, is priuta fuf'iv eviden-e of a waiver <d the right to dis- 
ebargo him, or dcaliuti from bis wagt‘S on that af‘eount.^ It seems that the 
keeping of an (unployee whose skill uiel wink was not eipial to tbatc'on- 
traci(‘d for until tin* Imsy sea-on was over, it bri?!:'' very ditlieult to secure a 
corn])eient suhstitulin is not of itsidf a eondnua! Imi}. What amounis to acon- 
donaiion of a servant's otTenee i> a question f«,r a jnj-y.* d'be keoping of an 
em[)loy(H* aftea* liis work has bec^ome urisati-fa^ t*<rv is not a. e»»Mdonation of 
tlie aed-H causing dissat.isfafdiom wheit tie* t'ontnvf provide ? f haf theemp|oj<‘o 
may be di.S(diarg(‘d whenever liis work prioo'S an at i ifaeiury.’^ A person 
cannot, by a dcu*re(‘ of court., ]>e com p<de*d to retain atsother in liis service.*® 

208. What Is a Discharge. Wimt afiiouni lu a discharge of an em¬ 
ployee is not always (dear. It has bf^-n in Id that a reqne t or «b*mand for 
t]u‘ employee’s resignation amounts to a tii eharr^o/' A bu.ior to a railroad 

^ Leatlierhcny r. Oilell, 7 
C4l: Hanner r. (Joriielius, 2S L. .1, (*. P. 
ba; .haikiiiH r. Btshani. 15 (!. B. ISH. 

^ (jitHes, 14 Aincr. Kne. Kney. Law 
781. 

® People ?). Oanipb(*U. 82 N. Y. 247 
[IHBO]. 

^ 14 Anier, & Kng. Eney. Law 778-710. 

^ Hamilton i?. Lov(i (Imi'.), 43 N. K. Rep. 

873. 

« Stoddard v. Treadwell, 26 Cal. 294. 


• T ek:.-r r. Ai.aoir Mfe. C*o. (Wis 7( 
X. W Rrp. !*n:i 

" MrMairav ^ B..vd (Ark I 25 H. W. 
lb*p. .Vi:,; L.-n.fhrrberVv t'. (X (A), 7 

Cl *, 

'^A!rv.:S:. Mfc. Co. «. AC mil g, 59 III. 

Ajip 22U. 

*’It4-id Ire {'r«'fna r. Hlephens, 62 
Ill. App. 334. 

” Jones V. (.kiiham, etc., Co., 51 Mich. 
539. 
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iBtenclent informing him that another had been instructed to superin- 
everything, and adding, ‘"I presume you will prefer to retire by means 
ignation. It is hereby understood that the same is accepted, and you 
lease telegraph me of its transmission. Please confer with M., the 
in turniiig over the papers in the superintendents office/^ was held to 
to as a positive and preernptory dismissal; and a letter of resignation 
m in obetiitmce or at the suggestion of the employer does not change 
'iracter or construction or show that he voluntarily resigned, nor can 
i hdter constmecl as an acquiescence in his dismissal.^ The dismissal 
charge must bo in such terms that there is no doubt in the mind of 
uployeo as to the intention of the employer to terminate the service. 

a letter asking an employee turn over his desk and papers to 
er employee,” and information next day, when he offered to go to 
that tiu^re was nothirjg for him to do; and a subsequent offer of other 
ifferent work than was originally agreed upon; it was held a question 
o jury to decdde whetlior tlie employee had been discharged.* 

1 employc*e, in answer to a letter of his employer discharging him, first 
that he acc^qded '^your ultinuitum,” and subsequently wrote that he 
it then^hy mean to release his employee* from liability for salary due for 
lexpired of his employment, but to merely conccub^ the right of 
I player to diHt‘harge him; it was held tliat the letbu'S were insuflicieut 
mse the iuiiploytu* from aij ('xisiing entire (contract of employment,* 
aeeun.H that an editor performing such 8(‘.rvi(um as his employer dirt^ds 
t complain betjauHt^ a part of tln^ taken from his control; * and 

. diBeharged <nupIoyee, who is idle may l>e lautalled to do work whicli he 
took uiid(»r Ids ctuiiractt of service, and without n^storing him to his 
r ofilee or [Hmition.^ lie need tiot ndairn at reduced wages, and his 
1 ioiu‘C‘epi less pay than that agrc»ed upon in the couiratd will notprej- 
luK right to ree«jv«‘r, nor rcHliu’e the amount of his reeov(u’y.^ 

9. Buty of Discharged Employee to Seek Other Employment—When 
|doyi’(* has been disehargcel tie* law imposes upon him the duty of 
ig reaHonahle, efTt>riH to securt^ other employimmt; but extraordinary 
■ice is net ri'quired.^ It is incumbent upon t)m (unployer to show that 
aphn'ee ctoild have oldnined otlu^r cunploymont or tlint it was off(;red to 
and thru it is ni'cessary for the employe<^ to excuse hiinself for not 
ing. by Home just and I)ropi*r n*ason for refusing tlui offer. If h(5 does 
len tin* amount that lie did earn or might have (iarnod Ixdwecm his 
rg<* and the (•nmmemxunent of his suit will he deducted from the wages 
riagcH r«‘(‘ov<*red.* 


• ('iimlHTlfimi A Pii. R. R. (’o. 

45 M<1. HH flHTB]; and see Pimi v. 
nH*(M!c‘h.). 01 N. W. Rep. B76. 

.w V. Khridi SI N. Y. Bupp. 773. 
rtin IB. New York Life Ini. Co. (N. 
■K), 42 N. E. Rep. 416. 


Lathrop tj. Visitor Ptg. Co. (R. I.), 80 
Atl. Hep. 964. 

^ 14 Amcir. & Eng. Ency. Law 795-7. 

® R<«<’nl erger v. Pacific CoaBt Ky. Co. 
(Oal.b 48 Pao. Rep. 968; 14 Amcr. A Eng. 
Ency. Law 79&-7. ‘ 
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A person who has been wrongfully discharged is bound only to seek like 
employment to preYent damages being reduced by his remainiTig idle.* The 
service offered must be of equal grade, and the fact tliat the pay is greater in 
the service that offers itself makes no difference.® He nt*ed not visit other 
communities in fjucst for work,® and if he does, it seemH he is !iot entitled to 
recover his expenses in seeking other em|dojment, though his earnings in 
such other enq'doyment are charged in reduction of Ids dsuniige.® If he has 
failed to secure work and devotes hiniHelf in the meantime to work of his 
own, its value cannot be d(*dm*ted from what is due him under his claim/ In 
an action for tlamages lor wrongful discdiarge, the employetj need show only 
readiness and willingness to ro!nh‘r the services, and an honest effort to 
obtain other emj)loyment, an actual offer to perform being intnecessary; ® he 
need not alh*ge inability to earn anything during sucli time as he wtw idle.^ 
A servant wrongfully disidnirged has liis option to sue at imee for his 
damages, or to wait till tln^ expiration of his term of enijih^yment; and the 
damages recoverable are the amount of his wagt*s, at the c‘ontrac!t price, to 
the date of tfie trial, where that tak«‘H pla**e hefore tin* expiration of the 
term, less whatevc*r sum it is shown that lie has «‘arned, or might reasonably 
have i*arneii, sinef* his tiiseharge/ He is entitled recover wages iq) to the 
time of tin* trial of the aiUioii only, and not i«* the time tlie «*ontracit of em¬ 
ployment would liave expired/ hecause tin* amount of wages agreed to he 
paid for the unexpired term is primn the of damag<*8/ 

When a person wla^ had eontraeied to tlo eerlain wt»rk for^loPO was dis¬ 
charged Indore he ha»! eeuupleted the work, and uft(»r lie h e! been paid loOO, 
a verdi«’i for in an ac'timi In* him for hreue.h of r.ntilrimt, is exeessive/” 

If the compeii.-atieii of tie* employe*’ wm noi a«/reed upon, will bo 
<»utitli‘d to a reasonable sum for t !e*-“•‘rvit*”« perfornr'’d.** If tlie ein]dovment 
Im‘ a.t a .'•I'.ited pine-.* for a loiigor term tlian is allowed Ity tlieMtatufe of frauds, 
and the einploy*’** is di.-^eliarg'*''! wJiiont i*a»c«e before the f’xpiraiion of tins 

period of einploymeii!, he !■; not i in hi--: r*’e«n’»-ry to the priee fixeti liy 

the eonirae!., but may ree«n«‘r what hi-' servieo-^ are roallv worth.” ^ 

^ Fu‘*hH r, Kuj'nii'r tN V.i, 'Flir Ueplr. Aef». ^ -U* N. M Utu*. 1.%!. 

Frh. t |isss]; A in O'. A- iv:” Kie-y l.uw *’ p, ro* 11 im!, Suf>.). 4a N F. 

Vel, 5 . p aa. .chI Vm, M pp ;*♦:> T. m-p S 7 ;p Kir>ni r, CauiMsi Ua H. 

M AiJio'. A tail' IcH’V I/iw TUO; \V IP-p nil 

BfiHru.* r !un Sup i -li X. V S inp. tins. «/.-’ui,.}- r Si-] cer TeothFl ('%», 
(Ihisljulin r n'lnlo*'-^ A-^nir. a;i X y s ipp IIP’,. 

iMieh I. 70 X W IC-p t1.af!‘^U7i, * H:riol!Mn r L. .’.V f Ind . Sof*. i.-lU X K 

Tiekler f. AnUeu- Mfi* < "o -WiM.i. 70 U.-!i li’ihrMfk r. AftfUr'Mfi Mf'** 

N W K'-p. 'iOi, M Ane-r. A Kn/ Kie-y. j 07 X. W Itep. llll: Wesfliin'UMii ti’ 

hiiw VJ-K U.kA’ H iV imp. Cm, ?Itnval. 00 N. W. 

* Slum* r. 7 M-*, Aep. ‘.*77. IP-p yr»s. 

II'nTimru*n r. 'I.) Mirh, 074, 1-1 Am*’!. Ir»*n Wk**, r. Itivers Arch* 

vV Hoc. Hney. !/e.v T'ei, (*m . .VJ Ill. Ai^p 

'• MeMiiIiuii r lUrkinmin Ho. (Mmn t. r»V e. n,,^vurU r. (kilrttl, fl2 III App 497. 

N. W. R<*p, OUl Sfii.’iii/.eiitifieh p. BroUi^iL 5B 111. Arm. 

*■’ Hsimilten <\ Love Jinl. Sop }, A'.\ N H. 520 
Uei>. 873 ; and Mtx Pape r. Laihrop fhal. 

* Sef S*‘e. 90 BHpra, 
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If the employee sue for damages he can recover only such damages as he 
has actually sustained by the discluirge, and not the agreed price for full 
performance/ One properly sues on his contract of employment for his 
salary, rather than for damages for breach thereof, where he has not been 
discharged, and has held himself in readiness, though he has rendered no 
services, because no work has been offered him.® 

210. No Eecovery for Extra Work, Unless so Agreed.— When a person is 
employt‘d as an agent at a fixed rate and additional duties are imposed and 
his powers enlarged without any stipulation that he is to receive additional 
compensation, the agent or employee cannot recover extra wages for his 
additional services/ It is a general rule that voluntary performance of 
extra work by a st^rvant does not entitle him to extra pay. If ho gets extra 
pay for lus extra work it must be under an express agreement to that 
effect/ 

It has been so held when the statute law makes eight hours a day^s 
work. The fact that an employee works ton or twelve hours a day when 
hired by the day doc^a not entitle him to recover for the two hours extra 
time eacJi day, unlcmH it was expressly so agrecul in the contract of ernploy- 
metii/ A contractor who is to complete a building according to certain 
apecific'ations and a plan annexed, as explanatory ther(H)f for a fixed amount, 
cannot, in the ulmcuuteof an c^xpre^ss agreemcuit, reciovor for extra 8C3rvice8 in 
prepariiig the* plan/ 

211* Employment of Engineer or Architect in a Professional Capacity.^— 
A contrat!t of employment of ati euginc^c^r or architc^ct. or a so-cialled engage¬ 
ment (d his H<*rvicu‘H dcies notdilTcir fnmi any othc'.r eontrac'.t of cmiployment 
if the* contnut is (expressed and its terms fully undc^rstood, but this is not 
often ih(3 (*asc». whole transaction betwenm tlic^ cinginocu’ or arcdiitect 

and his emidoyiu* frecfuently is cunbodied in a few words, or a more vcirbal 
inHiruction to ** make somc^ sketches/’ or “ 1 should like to see 
your suggestions cut papeu*,'’ followed by similar dircteddons to go 
alieail with the plans or <‘V<m with builditig/ Smdi (tontracds for S('t- 
nr(3 not unlik(* iin^ engagemnutt of a {thysicijin or an attorm^y, with 
wlileli all an* familiar, and tin* duti(*H that may rcupiircMl nndtu’siu^h a.n em- 
ploynmiii must depeutd largely u|)on tint establislKul and uiuvcu’rhI custom 

* Wtlliniii Fntr <’o. r. Kiiaebroui!:h(Ky.), CH S. W. Rei). 745, Superiniendent of 
;M B W. Rrj) !t‘!H liuiLdinfjH. 

' r. Baiirruft 44 Pur.. Hep. ■* 14 Am<‘r. & FuiiX. Ency. Law 772: atid 

lUfl'J, Forsu*r r. (irecii (Mieh.). <>11 N.W R(;p. 

A hIo H« ruv.'iy for ServtcrH \vh«*n term of (>17; VoorhecH v. (loiuhs (N. J.). 4 Vr. 41)4. 
MTvje«‘ buH iim! ’b«en e«aiipletcd, RmHMiieH ® AvcM'ill v. Unitcnl Btates. 14 (It. of (31. 
« f Se vafiis. afoi Bn*aeh or .\haiHioimmai 200; ///oZ Pc'oph; a. Ib*ck (N. Y. App.), 
bv Si/rvnfii. Mf,' U Ainer. A*- Fug. Kac'V. MO N. F. Rep HO. 

Law 775. Tift. * Mau.s Hernandt^z (La.), 10 Bo. Rep. 

M lean r. I>umn‘''ene, 20 La. Afjn. 2M0 200; hut u'. Dull v. Hratnhall, 40 111. M(>4. 

riHr.Hl: ('arren* r. Dun. IH Miho. Rop. IH "'See Fnubin’s Law of Building, chap. 

[IHOril; (OmmluTlaiii v, Kan.Has C'ilv t.Mo.i, 

* Ste Soc. 225, infra. 
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and usage. Physicians are called upon or called in to advise in reference to 
a patient's treatment, or an attorney with respect to a point of law, and the 
law implies a contract on the part of the patient or client to pay what the 
services are reasonably worth,' and a contract on the part of the physician 
or lawyer to furnish a reasonable degree of skill and care in the administra¬ 
tion of his duties and functions, such as is ordinarily possessed by members 
of his profession; and to furnish the attendance and services usual in the 
practice of his profession. 

The engagement of an engineer or architect would come under the samt? 
rule or principle if his duties were undefined. They would depend upon the 
practice of the profession as established by custom and good usage. The 
duties of an engineer or architect are largely determined by the terms of 
the contract for the erection of the structure and works, as well as by the 
contract of employment- It is there that they are set out and defined with 
great particularity, and when they have been so described either in the con¬ 
tract of employment or in the contract for the work, it is not a question of 
what proper skill and care he should exercise, but what amount of care and 
skill he has bound himself thereby to bestow upon the works.^ The duties 
required are to be determined from the contract of employment and what is 
required by the construction contract, and if these fail to define them, by 
evidence of the general usage of engineer and architects. The intention of 
the parties as evidenced by all these will control.'' 

212. What Constitutes an Employment of an Engineer or Architect?— 
This is Often a Difficult ftnestion.''—When they are invited to submit plans 
in competition with others for approval and adoption, or to contend for 
prizes offered for the best plans to be determined by judges, or to make bids 
according to plans furnished, subject to acceptance by a board or committee 
of public works, and plans have been accepted provisionally or in part, or 
special ingenious features been copied or pirated while under examination for 
comparison, or by permission of the examiners or board of control, then the 
questions of employment and remuneration arise. 

When an architect prepares plans upon the terms that he shall be 
employed to carry them out if approved, it seems he has no claims for his 
services if they are disapproved.® When an architect prepared plans for a 
jail building, which plans were accepted conditionally, provided that a bid 
should be received from some reliable party for the building of the jail, and 


viii; English) Roscoe’s Digest of Building 
Cases (2d ed.) I-IO, English; Lloyd’s Law 
of Building, chap, ii; Clark’s Architect, 
etc., Before the Law, chaps, i and ii; 29 
Amer. & Eng. Eiicy. Law 875-890. See 
Kutts ' 0 . Pelby, 20 Pick, (Mass.) 65; and 
Driscoll v. School Dist., 61 Iowa 426. 

^ Nourry Lord, 3 K Y. App. 392. 

2 Utley i). Burns, 70111. 162 [1873]; and 
we Marcotte Beaupre, 15 Minn. 152. 

3 Vigeant v. Scully, 20 Brad. 437 [1886J. 


Vigeant v. Scully, 20 Brad. 437; see 
Gilman v. Stevens, 54 How. Pr. (N. Y.) 
197. 

« Kutts -y. Pelby, 20 Pick. 65 [1838]. 

® Moffat V. Dickson, 13 C. B. 534 [1853]: 
Moffat V. Lauiie, 15 C. B. 583; Leake’s 
Digest of Contracls 640-641; Ada St. M. E. 
Ch. v. Garns(‘y, 66 Ill. 132; Addisou on 
('ontracts 678; but see Walsh v. St. Louis 
Exposition, 90 Mo. 459, 16 Mo. App. 502. 
affirmed. 
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the board of siipervisorB refused to open any of the bids received, and 
rej(‘(ded plaintiiFs plans on the ground that he had been guilty of improper 
acts in getting hia plans provisionally accepted, it was held that it was 
within the discretion of the board to refuse to open or accept any of the 
bids baaed upon plaintilFs plana and that, tlie condition upon which plain- 
tilT was entitled to <*onip(nisatiori never having happened, he could not 
recovm*;' but upon appeal it was held that the plans had been adopted 
within the meaning of tlui a(‘.t, and that the plaintilT could recover^ The 
word '■* n*oeived us us(‘d was held not to include the acceptance of a bid/ 
An invitation to andiiiecits to submit com])etitivc designs of a building, 
giving the iocaXiou of tln^ sitt^ and a general description of the building 
whic-h it proposes to erec.t, the designs to he })asscd upon by a board of 
(nxp<*rt (*xamin(*rs, the author of tluMlesign aceepted to Ixi employ(‘d to com¬ 
plete a full set of plans, givt*H no (^lairn for S(n*vicc8 unless t.lie plans are ac¬ 
cepted-/ and when it was furtluu- stipulated that no award need bo made 
hy th(^ examining board if they should dcumi tiom^ of the designs wortliy, it 
was ludti that it was in ih(». dis(U’(‘lion of tlu^ sociid.y whetinu* the (‘xaminers 
should i*xamim^ the di^signs <‘a{di H(‘par;iUdy for himstdf or iogtdher as a 
board; and, further, iliat the so(‘i<‘ty might, iifUu- taking tln^ opinions of the 
examiners, ignon^ their action and (irect smdi a huilding as it <;}iose.^ 

For plans and Hpc(‘iiicaitions submitted with their bids for work, the 
cngimHU's or architects get nothing for their plans and troiilih^ if their bids 
are not ac{*cpfod;* and the sanu' is true if liis pay di'pcmds upon tli(^ laqipen- 
ing of an evtmt that never comes to pass, siudi as “ the forming of a iduh/^ 
or that ih<»‘‘plans arc adopted,’'or that “ w<‘. (b'cidt*. to build,'” or “the 
sale of land for huilding purposes,” notwithstamling tlu^ contrac.t (iontalns a 
provision that “ in the evtmt of the architect’s mawmass laung disptmsed with 
at anv t ime, In* Hhouhl hi‘ rennunu’abai for t.h(‘, tiin(% t.roubhu and expense 
he had been ptii to in making tin; said prcpanitions,” he not hawing 
offered to provi* that, his services had biaui (iisp(‘ns(‘d wif.h. If a.n a.r(‘hitie{5t 
vohintarily <lrawH plans with tiu‘ hope or expe<*ta,tion of being (un})loyed as 
archileet ami snp<*riiitendent, he. <»atniot r(‘(‘,oV(u* if not employed. .Micro 
must be a <*ont.raci of eui|)loym(mt eith(‘r (cxpiaassial or imprual.** 

Wlam a c’ornmit iet^ had laam authorized hy a resolutiou of a board oi 


* Ifall f>. County of boH Augelen (Cal.)» 
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^ Hall r. Lon Aii^elcH. $npr<i. 

^ MotTat r. Dlekhon, 22 L. .1. (2 P. 2B5 
[18521. 

I^onidOnoii V. Delroit Mtiseuiii of Art 
(Mif>h.|40 N. \V. Hep. 22 [ISHHj. A just 
rule, ]K*rhaps, iit liw, Imt il atTonis no 
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from whom a .soeieiy eotihi setMire many 
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® Woods’ Ma-ster and S(Tvant (2d («1.) 
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^ Uoiue.yii V. Siekle.s, 108 N. Y. (>50 
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I)i(‘k.son. 12 C. B. 542; SmithiiH'ycr -o. 
l.'nited Htute.s, 147 U. 8. 242; Ohiley v. 
(look Co., 102 U. S. 155; and nee Chicago 
v. ’rilley, 102 U. S. 140; Dunton 'O. Cham¬ 
berlain, 1 Bradw. 201. 
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directors of a school district to procure plans for a school-house and present 
the same at the next regular meeting, and the committee called on an 
architect and said, We have come to select plans for a school-house,"' and 
they selected one and gave directions to make some changes, asked the 
architect to meet the board, and expressed themselves suited, and that they 
did not care to look further; it was decided that clearly the architect was 
employed to prepare plans, and that his amount of recovery should be de¬ 
termined by the jury, that the fact that the plans were returned to the 
architect and not used did not alter the case; and that though it was fur¬ 
ther claimed that there existed a universal custom among architects to pre¬ 
pare and furnish plans for buildings and take their chances of the same 
being approved or adopted before they were entitled to compensation, yet 
the custom not being proved, the architect was allowed to recover/ Where 
plans have been submitted, by direction of a landowner, by an architect, 
who .afterwards took them away, the taking of the plans was held not to 
be of itself an admission that the services were wholly voluntary and with¬ 
out any idea of compensation/ When an architect at the request of a pro¬ 
prietor prepared plans for a theater, drew a sketch of a front which was 
presented to and kept by the proprietor for a week, who, being pleased 
with it, directed the architect to make the plans, and the proprietor directs 
his master-builder to call on the architect and make an estimate of its cost, 
which he did, keeping the plans for a week, and afterwards the proprietor 
having decided not to build refused to pay for the plans, it was held that 
there had been a proper delivery of the plans and that the architect was 
entitled to compensation for his services/ 

If one of the several plans drawn for a church building be accepted on 
condition that the building could be built for a certain sum, and it is 
ascertained that it cannot be built for such sum and the plans are rejected, 
there is a failure to show any promise to pay for the plans, and the archi¬ 
tect is not entitled to recover for making the plans/ A propositon to cer¬ 
tain architects which has been made for plans and specifications of a certain 
proposed building under the terms of which each architect shall receive a 
definite sum, irrespective of merit, and this further clause, ^^That the 
architect who is successful shall not receive the compensation named, but 
he shall be engaged as architect and superintendent and shall be paid, etc.;"" 
the architect whose plans were accepted as the most meritorious of all has a 
right of action for refusal to employ him as architect and superintendent/ 
If one proposes to erect a building and employes an architect by con¬ 
tract in writing to draw up plans and specifications, superintend the work 


^ Driscoll V. The lud. School Dist., 64 
Iowa 426 [1883]. 

^ Noiirry d. Lord, 2 Keyes 617 [1866]. 

® Kiitts V. Pelby, 20 Pick. 65 [1838]; and 
see Shipman v. State, 42 Wis. 377; Mar- 
cotte u. Beaupre, 15 Minn. 152; Nelson v. 


Spooner. 2 F. & P. 613. 

^ Ada St. M. E. Ch. 'o. Garnsey, 66 Ill. 
132 [1872]; Marsh v. Astoria, etc., 27 Ills. 
421. 

® Walsh V, St. Louis Ex. & Mus. Hall 
Assn., 90 Mo. 459 [1886]. 
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and audit claims, he cannot show by parol evidence that the building wm 
not to be erected, and the architect not to be paid unless a loan could 
procured for that purpose. The fact that he was to be paid in 
ments, one when the drawings were made and the balance at sj 
stages of the work, it not appearing that the first payment was intenc 
the price of the drawings did not make the contract divisible, and th 
the employer failed to build, the contract price was held to be entire 
the value of the archtect^s services constituted the measure of damao 
When, however, the contract was to pay two and one-half per cent, of"^ 
estimated cost for the preparation of the plans, and the payment of t"*- 
per cent, and five per cent, were contingent engagements to be perfoj 
after the plans were prepared, the contract was held divisible, anc 
architect having been discharged after the prepartion of the plans, h 
• allowed to recover the two and one-half per cent, only.^ 

Under a contract to furnish the necessary drawings, specifications, , 
details for a certain percentage on the total cost of the structure, the arcun- 
tect, after furnishing the drawings, etc., is not limited, in case his employ- 
ment is terminated before the building is completed, to a recovery of the 
percentage on the cost of the building in so far as it was at the time com¬ 
pleted.® 

213. What Is a Performance of a Contract of Service? — An architect 
was held to have complied with his contract to furnish plans and specifica¬ 
tions for a building to cost $10,000 when he had furnished plans, etc., for 
a building that would cost $16,000, at the same time making proposals 
to reduce the cost in certain respects, making the plans to apply to a build¬ 
ing that would not cost more than $10,000.* Plans and estimates of a 
building to cost $102,000, exclusive of architects and superintendents fees, 
the latter of which would have been five percent, if the architect had the 
superintendence, was held to be a sufficient compliance with a contract to 
prepare plans and estimates of a building to cost about $100,000, and the 
opinion was further expressed that plans for a building to cost $100,000, 
would not satisfy a contract for a building to cost not more than $75,000, 
nor does it necessarily follow that it would be satisfied by plans for a build¬ 
ing to cost any sum between $75,000 and $100,000.“ 

When a contract for the preparation of plans and specifications stipu¬ 
lated that the architect should have said plans and specifications drawn in 
a good and sufficient manner, to be altered and changed in such manner as 
the board of commissioners might, at any time, deem proper and best, and 
that the said architect should make, alter, and change the same plans until 


^ Marquis v, Lauretson (la.), 40 N. W. 
Pep. [1888]. 

Bbdy V. McGowan, Roscoe’s Digest 
Bldg. Cases 134; and see Clark’s Architect, 
etc., before the Law, chap. viii. 
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the said board of commissioners should be satisfied, it was held the request 
to make changes should come from the board acting officially and not from 
individual members acting in their private capacity.'* 

When a premium has been offered for plans, which have been adopted 
and the promised compensation been paid to the architect, it was held he 
could collect no more, notwithstanding a usage among architects to super¬ 
intend the building of their designs at five per cent.; that when there is no 
contract expressed or implied, usage or custon cannot make one."* A reso¬ 
lution passed by a board of public works, which has supervision of the 
superintendent of buildings, to the effect that C, superintendent of build¬ 
ings, shall be architect of the City Hall, and shall have supervision of the 
construction thereof, was held not to constitute a contract of employment 
of 0, as supervising architect, authorizing a recovery by him for his ser¬ 
vices as such in addition to his salary.^ In a case where an architect had 
been regularly employed to make plans and designs for a building, evidence 
was received to prove a custom that the employment carried with it an en¬ 
gagement to superintend its construction.^ 

214. Eecovery for Services Rendered.—The obligation of paying for the 
drawings of an architect usually rests upon the employer, and not upon the 
mechanic who executes the work. If an owner has requested an architect 
to furnish a design, and paid him for. it, but did not employ him to prepare 
drawings and would not pay him for them, it was held that the fact that the 
owner was not liable was not sufficient to charge the builder. The builder 
not having made any prior request for plans, nor any subsequent promise to 
pay for them, could not be charged with the obligation of paying for them.® 
The same question of responsibility arises in the employment of engineers 
when called upon to stake out work. In engineering work, generally, the 
obligation to pay rests upon the person who requested the work to be done,® 
unless it is work that properly belongs to the engineer by his contract with 
company or by the contract between his company and the contractor. 

Where an architect performs work and labor upon a building on the joint 
employment of two persons, an action will be against them jointly, although 
no partnership exists between them in either the land or building. Such 
joint employment may be inferred from circumstances, as when botli the 
defendants have given directions as to the work, its character, and mode of 
execution; and when one denies his liability, his promises to pay certain 
bills relating to the construction of the building, the indorsements by him of 
notes therefor, his ownership of the land and ultimately of the building, and 


^ Board of Com’rs. -y. Bunting (Ind.), 12 
N. E. Rep. 151 [1887]. 

2 Tilley y. Co. of Cook, 103 U. S. 955 
[1880]. Compare First Unit. Soc. -y. Faulk¬ 
ner, 91 U. S. 415. 

* Chamberlain v, Kansas City (Mo.), 28 


S. W. 745; and see Walsh r. St. Louis 
Exposition, 101 Mo. 534. 

^ Wilson D. Bauman, 80 Ill. 493 [1875]. 
®Webb i). School, 3 Phila. (Pa.) 125 
[1858]. 


* See Sec. 39. 
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liis uniting in the examination of accounts of the architects and in settling 
the balance due^ are sufficient evidence to support the judgment.* 

A custom to cliarge a percentage of the architect's own estimate of the 
cost, it seems, cannot be resorted to to determine an architect's compensation 
for preparing ])reliminary sketches not accepted. Such a custom was held 
unreasonable and preposterous.® Such services, unless volunteered, should 
be paid for, if at all, according to the time spent upon them, or according 
to such understanding as could be fairly implied from circumstances,® and 
not according to the schedule of charges of the American Institute of Archi¬ 
tects, especially when the architect has accepted a salary.'* 

If the comj)en8iiti()n is agreed upon as a percentage of the estimated cost 
of the buildings, the architec;t may recover on the reasonable cost, according 
to bis plans and speeifications, and bids made by third persons may be used 
to show what is a reasonable cost.® "Pho architect is a competent witness in 
his own behalf upon ttie question of the value of his labor in drawing plans,* 
m are other archit(‘ctH. ^ 

The employment of engineers is often equally perph'.xiiig. Frequently 
they are called upon to render advice or scu’vices by officers of corporation, 
whose authority is ((uestionable,and if the advhui or sevrviees burns out to bo 
uuncctwHury, unprofitable, or (^x[»enHive, the e.ompany sometimes seek to 
avoid paying for it. A letbu’ from a seiiretary of a provisional committee 
organiz(‘d for ilu* purposes of pr(»j(‘ctiug a railway and sigmul by him, to an 
engin«‘(*r conveying a rc*e.ord of minutes of a me(‘ting of tlu^ committee, that 
it was resolved that IL (tlui engine,(U*) he r(^<{uest(ul to a(u;(q)b the office of 
“ joint «‘ugiueer to tlu* line/* was luffil to Im‘ inadiiiissihle as evideiKJC of the 
engiiH'er’s employnunit, as wen*, the minutes t}HunHelv(*s, not being signed by 
tilt* tbairman, and no proof being olb'red that thi^ro was a nnaiting on that 
day, or who wu.h prescuit.® 

If an engineer isealled and consulted with regard to works, and his plans 
anti eHliinaU'S have l>(*en adopted by tlnUamnl of directors of atiompany, his 
einpl«>ymeiit may be said to havt*. hetm provtal, without any formal contract. 
Tin* faid Ihut in* was recanumended to tin*, e.ompany, and its offitiors set him 


* i). Huymnijtl, 2 B. I). H. {N. V.) 

’U'sllv ?*. (’tHik, ia()tn>15r); Ll(»y<r.sf/nw 
<»r tSc,. II, eitinff Ktifiv/?. M<:- 

(lownn. Hfd rfpttrit'd; hui /ire Kas^hl e. 

la 4711; Iiviiuc v. MorriHoii, 

r,7(‘. P. Irp ♦rr Paiiiuiai CSC : Mulli- 

r Mnlliirf'i, IH Ln. Aim. IM). eontrn. 
r. as Mifii. &•'){ |lHs 7 »|* 

Bn/thlr, Mutfntft* \ IlfHtipft*. 15 Miiiii. 15C 
Dal! t\ limnilinli 4H Ill. aU4. irhut is ren 
itt/midr ; Lloytl'h liiiw (if Baildiag (2<1 
eti.i. ^ H. 

^Hmiihmeyi’r u. ? 'aited Biates, 147 U. S. 


542: hut Me (Jilniiui d. Slovann, 54 IIow. 
Fr. (N. Y.) 11)7. 

IjuiidHTl Hanford, 55 Conn. 457 
11HH71 ; and ure ItotuUs’ Beasber^, 0 Mo. 
App. 445; Sliipaaai v. Hlalt*. -15 VVi.s, 5S1; 
Irviniic r. Morrison, ‘i7 U. P. CJ. P. 242; 
AbmeU T. Schneidar, 51 Mo App. 1)2. 
Airrcciacnls art; .sniaelinat.s naidt* foriiid- 
(iinir or prcveaiine: any tixira. clairgoH. 
Baniiuorc (’em do v. Coburn, 7 Md. 202; 
*\bbot,t i\ Cuteli. la Md. 514. 

^ Notn’ry'a. F^ord, 2 Keyes li. 617[18()6]. 
’ Htmiue r. Wynn, 4 Exch.^SUl [1B49J. 


^ iS'f’e'Sec. 21)1. infra. 
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at work, if the company had the benefit of his services knowingly, they are 
liable to him for their value/ 

So it has been held that an engineer is entitled to recover for services and 
advances rendered, with the knowledge and consent of the company's engi¬ 
neer and attorney, and which were essential in preparing to construct a rail¬ 
road, and for drawings procured and paid for by him, and approved by the 
company's president.® 

When an engineer was assured by a company's engineer that be would be 
made a subcontractor and snbrogated to the rights of the contractor, and he 
received a notice of the approval of this arrangement by the board of direc¬ 
tors, through the attorney of the company, it was lield he was entitled to 
recover for his services and expenditures on the company's refusal to award 
him the contract. The fact that the engineer and attorney were not duly 
appointed by the company, until the meeting when the directors approved 
of the arrangement of subrogation, did not alter the case, for the engineer 
and attorney represented and acted with the authority of the company.® 
Under a charge for services, an engineer may prove and recover for ser¬ 
vices whether performed by himself or an assistant,or by both, unless it appears 
by the nature of the terms of the employment that the personal services of 
that particular engineer were contracted for and no other person could under 
the agreement fill his place; he may under an allegation of services performed 
by him prove that they were performed by another person under him/ 

The employment of an engineer to survey and establish a railroad line 
'Clothes him with authority to employ subordinates and assistants for the 
purpose on behalf of the railroad company, and such assistants are the ser¬ 
vants of the company.'* 

’ Moline W. P. & Mfg. Co. v. Nichols, ^ d. Wilson, 24 Cal. 398 [18641. 
■26111. 90 [1861]. '^Giilis v. Duluth, etc., R. Co. (Miun.), 

2 Wilson 1 ). Kinys Co. El. R. Co., 21 N. 25 N. W. Rep. 603 ; New Orleans, etc., 
E. Rep. 1015 [1889]. R. Co. Reese, 61 Miss. 581. 



CHAPTER IX. 


PROPERTY OF ENOINKERB OR AROHITECTB IK DESIGNS AND 

INVENTIONS. 

OWNEEHIUP OF PLANH, BPECIFIUATIONH, AND DRAWINGS. OOEPOREAI, 
AND INOOIIPOUKAL PROPBETY RKIHTB. 

215. Ownership of Plans, Drawings, and Designs.- H m (niatoxnary for 
ciigiiiPtirB luitl arehitiicjts to retain the ownornhij) of tlioir plans by a special 
agreifiiiont with their innpioytirs to that eilect. In the absence of such an 
agrpoincni or undoratamiing, it has been held that tlio employer is entitled 
to kco|i them when he iuiH paid tim architect a reasonable remuneration for 
his servicam. A custenn to the contrary was adjudged unreasonable, irn- 
poHsihie, and suicidal/’ In tiiis cuHci the archiU*ct’H servic.oB had been dis- 
pciiHcHl with Iwfcire the Imilcling was (unnplt'Uul, and the judge coni|)ared it 
to an attorney n*fuHing to deliviw uj) the papers of his case to liis client 
hccaumt his employment wa.H fh^tmnnined.* The French courts have also 
given tin* owner the right to the plans when he had paid for them, or bad 
reeunipimsed the andiitee.t cjr engiiH*c*r.’'^ 

Wheihiu* the saim* rule wemhi he held as to the owinu'ship of plans after 
the building was taimpleUnl i« doubtful; and it is ecpuilly dubious that a 
cdieii! ean demuini th«! papers and dotmirnmiH pr(*pared by an attonuiy in 
rondueting hiH eane aftm* ilie trifd is concduchul. It is esirtain that it is the 
univei>al praef iee of areliite(*t.H to take or retain tlurir plans, both in Eng¬ 
land and tie* Fiiited Stativs, when the Htrnc‘tnrci luu^hcum (completed. 

Alabama alToiais a ease where an urehiteeg, who took tlie. [>lanH and 8|)cci- 
fieutioiiH away from an unfinislu'd building was in’ornHuitcul by the. builder 
fur larernv j'tealiiigj. It was held by tin* Supiaum^ Court that the builder 
WHH entitlnl tfi the use and ptiSHeHsion of tiii^ plans during the (ionstriKition 
of the huihling .arid that he might have a specual prope.rty in them, the in- 
vadon of whirh wouhl be a irespuss, even thotigh under tlu^ (sontract the 
cfWiierHliip of tin* plans was in the arehibaU. d'o (ainstitute larcamy the 
w rongful taking niiiHt have been seeret or frauduhuit, and done with felonious 
inteiii to eiiiivert tlu‘ pHiperty to the takt‘r*H own us(^ and to (b^privc the 

* I*P»bv r M(‘0(»waii. (’I. of ICveh., Xov. An'hiiect, et(*., Bcforci lla^ Law 129. 

17, 1^70, T/if I’lmfs : H, RoneoeS l)alh»z 1871, 2, 88; 1819, 2, 171. 

of Buihiiug Vmv§ 181 ; and «ed (’lark's 
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owner of his property. If taken openly in the presence of the owner, or 
ill the presence of other persons known to him, the taking and carrying 
away would be a mere civil tort. Here the architect committed a trespass 
when he took the plans away from the builder without his consent, after an 
unconditional delivery of them to him.^ 

This case further held that the architect might show the existence of a 
universal custom among architects and builders to the effect that the plans 
and specifications belonged to the architect by whom they were made.’"* 
When plans are submitted in competition for a cash prize, it has been held 
that those plans which were awarded the prize became the property of the 
party inviting the competition upon tendering the amount of the prize 
offered/ When competitive plans are sent by a common carrier to the 
parties inviting competition and their delivery is delayed until after the 
time specified, owing to the negligence of the carrier’s employees, the 
damages to be assessed is the value of the architect’s chances in getting the 
prizes, and not the value of the time and labor expended in making said 
plans and specifications. To recover anything more than nominal damages 
the architect sliould show that there was some probability of his plans being 
adopted.'^ A later Massachusetts case held that when plans, delivered to an 
express company, had been lost in transit, the damages were the value 
of the plans to the person to whom they were sent, not their immediate 
value, as that would include damages for the delay in building the structure, 
which'could not be given. • The fact that the plans had a special value to 
the architect which could not be purchased, and that ho had other contracts 
and had undertaken other work in expectation of having those plans for im¬ 
mediate use, cannot be considered. The measure of damages wa,s held to be 
the reasonable cost of new plans and any other expens(is reasonably incurred 
in procuring neiv ones.^ 

216. Incorporeal Property in Architectural and Engineering Designs.— 
Copyright and Patent-right.—However doubtful the ownership of the 
plans themselves may be— i. e., the corporeal embodyrnent of tlie design, or 
the paper or cloth which bears or conveys the conceptive ideas and designs 
of the engineer or architect—it cannot be doubted that any use of his plans 
without his permission, such as copying them or reproducing them, or even 
building from them, would be a tort to the architect’s natural property in 
bis own creations, as much as the copying of an artist’s painting or the 
modeling of a sculptor’s work of art. Tlie one is the creation of an 


^ Lumsford 'll. Dietrich, 86 Ala. 250 
[1888] ; see also Marcotte 'o. Beaupre, 15 
Minn. lo2. 

2 Lumsford v. Dietrich, 86 Ala. 250 
[1888]; hut see Tilley Cook Co., 103 U. 
b. 162. 

2 Walsh t). St. Louis Exp'n, 101 Mo. 534. 
^ Adams Exp. Co. -c. Egbert, 36 Pa. St. 


360; but see Watson -y. Amberi^ate, 15 Jur. 
448. 

^Mather American Exp. Co., 138 
Mass. 55 [1884], citiruj Hadley d. Baxen- 
dale, 9 Ex. 341; Green v. Boston & L. K. 
Co., 128 Mass. 221 ; and see Clark’s Ar¬ 
chitect, etc.. Before the Law, 26. 
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engineer’s or architec^i’B ciiltivattHl fcjisto and training, tlie other perhaps of 
an artist’s perception, taste, and goniuB.' 

Both are works of art, anti one should be protected as much as the 
other. Hunly not laHtauso the one is the more vulgar, for the law protects 
from imblicatioii or reproduction the most iiiHignificant sketch, picture- 
card, and every manumn-ipt bo(>k or peu-sonal letter written. An architect’s 
|dans are ids own (‘reation, and one caii have no better rights or claims to 
a property in a thing than that which owes its existence to his own creative 

genius, 

d'hi.s |)roperty, however, in vested by law in him only so long as he re¬ 
tains posm^sniou and camtrol over his iiuiorporeal creation. If the artist 
sell his pkdure or the author his Imok, or either makes a profitable use of 
it, smdi a use m it was desigmid for or inUmded, he may lose that inlierent 
and exelusive right to his own c!reati(m, aud it becomoH the common property 
of a jealous and selfish puhlit!.® An author may give away a copy of his 
mamiHm*ipt,* he may scmd it as a c!ommunication to another, as in the case 
of a hdti^r to a friend/ Ih| may jicrmit a copy to he madci,® he may lecture 
from it in puhlit^ or in the e'a;-g-roem,® lu^ may hav(^ it printed and distrib¬ 
ute copies among ids fritmds <u‘ an aHH(Huation, if it he ('.xpressly understood 
and ngreeti that tlieir use almll he restricdaul and that tlu^y are not to be 
sold, and that the act of ilistrihution is not a puhlicaition.^ A consignment 
of a lot of houks to a iHHik.adhn*, with orders not to H(dl until a ('.ortain date, 
is not a imhiieutioii until sold, afttu* that dati^** Nor is the delivery of 
ct^picH of a repert to tlie siafe, withcmt any distribution thereof, a publica¬ 
tion/ I'lii* sale a hoek i 4 y/rZ/an/hr/V a puhlic.ation.**’ 

dlie iirtiHl may i*xhihit his picture in a. [luhlie, saloji without losing his 
exeluHivc right to muilijdy t‘opit*4, publish it, or his exclusive right to a 
copyright. If lie |'iuhlii4lH»s wm'k or scdls <‘(»pi<*s of it without first scauiriug 
a copvriLdii fnmi flu* gevermnent, Ids sole right to an (*x<‘JuHive mijoymenb 
of the fruils of bin lahnrs gone, should first stHuire tlu^ protection 

of tilt* government in wln^se im’riitu'y he* expects to h<‘ 11 it.'**" 

The Fame holds willi regar«l to all inhdhudmal prodiuiiionH which have 


* N, 1% MMinmieiitfil (%>. J^huHen 
(PuJ, ‘i-i \fl. Itep. UT-n 

" Duiitihue it*. (’.1,77 

IVd. ItrlK \:v 

'' il irr r-leirv f. Mi« !il»ar»\ ‘i lolen ttCll; 
I' !*uI!«'|i, 2 t^aire* T- H ) UiKI, a 

nijip. 

P*»|«e r. {’illir, 2 Ati. 

r Sf;ii»ho|M‘. AnO»i«‘r <27. A an'rirtui tuint^ 
citfd, 4 AiJier, A Pne. Pie-y. L.hw 17*1, 

•* FerreO'-r r. WnlU-r, 2 Kifrii Bart- 
Jell V (*riit«‘inlr!i. .!VIeLf‘:if! * r, S >2,2 
^n’alnl f\ ShiN* f Kie,'' i. 12 A|>|* ^‘till 
SIty. A L. J. lUll Milh-r Ap¬ 


peal. 107 Pa. St. 221 [1HH4| ; Abca-ncthy 
?'. liiiieliinHcnn 1 11. A T. 28; JNicjhols v. 
Piimnn, I< It. 20 (’h. I). .274 

.Ii’welcrs’ Mer(\ Agcy. .k'wcOcrs’ 
Wkly. Pub. do., 22 N. Y. Supp. 41; hut 
Sir Itiiuiey v. Dutton ((7 (7), 77 Fcul. Itig), 
170. 

Wall /*. (Jonlon, 12 Abb. I>r. N. S (N. 
Y.l24a. 

'* .Myers e. (’nllnbnii, 2 F(‘«k Hep. 720. 
IDker V. 'r.'iylor, 2 Blatohf. (U. S.) 
H2i Iti’M.ey r. Dutton, supra. 

W«*rekineDter r. Springer L. C’o. (C. 
(7) 02 Fed. Hei>. HUH, 

KiiOK’y V. Dutton, supra. 
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been made the subject of statutory copyrights, including maps, charts,^ 
musical compositions, engravings, photographs,"* paintings, works of sculp¬ 
ture, etc.; in short, all productions of literature, the drama,"* music, and 
art, and even the letters a man has written, are within the protection of the 
law, whether of literature, art, or science, if such work is unpublished, and 
kept for his private use or pleasure. That his rights are absolute cannot 
be disputed.^ Nobody has a right to publish them, to multiply copies of 
them, without permission of the author or artist who first wrote, painted, 
draughted, modeled, or made them; in short, created them.® The passage 
by Congress of the copyright statutes has not abrogated the common-law 
right of an author to his unpublished manuscript.® 

What will constitute a publication of a piece of statuai^y, a monumental 
design, a triumphal arch, or an artistic structure, as an art building, or even 
an apartment house, has not been decided. It has been said that any profit¬ 
able use for which the work was intended would amount to a publication, 
and the opinion has been judicially expressed that pieces of statuary which 
decorated public squares and other like places are published by being so 
publicly exhibited.’ A gateway, a monument, or an architectural edifice 
would be subject to the same line of reasoning. 

It had also been intimated that the public exhibition of a picture would 
be a publication, but a recent case has decided that the exhibition of a paint¬ 
ing in a public salon, or the printing in the salon catalogue of a crayon sketch 
of the same painting, did not amount to such a publication of it as to work 
a forfeiture of the right to a copyright, unless the general public was per¬ 
mitted to take copies of it.® In any case, it is a question of intention of the 
author whether or not he has parted with his original rights in the crea¬ 
tion.® 

Whether a copyright would be granted upon an architectural or engi¬ 
neering structure as a work of art has never, it is believed, been decided; 
but so far as principle is concerned, it is difficult to understand why it 
should not be given protection as well as a painting or a piece of statuary. 
Indeed, in some cases it would be difficult to draw the line between the sub¬ 
ject of art entitled to protection and the edifice which would not be pro¬ 
tected. That section of the English copyright act which gives protection 
to statuary mentions only the human body and its parts and dress, and the 
figures of animals, which would not include ordinary decorations of wood 
and stone as applied to architectural structures. 


^ Rees V. Pettizer, 75 Ill. 475. 

® Falkt). Donaldson (0. C.), 57 Fed. Rep. 
32. 

® Aronson v. Baker (N. J.), 12 All. Rep. 
177 [1888]. 

^Drone’s Law of Copyright 174; Press 
Pub. Co. V. Monroe (C. C. A.), 73 Fed. 
Rep. 196. 

® Amer. & Eng. Ency. Law 148-150. 

* Press Pub. Co. v. Monroe (C. C. A.), 73 


Fed. Rep. 196. 

Turner v. Robinson, 10 Irish Cli. 516 
[i860]; Copingc-r’s Law of C()i>yright 1182, 
383. 

® Werckmcister v Springer Litliograph 
Co. (C. C.), 63 Fed. Rep. 808; hut see 
conirdy Pierce & B. Mfg. Co d. Werck- 
meister (C. C A ), 72 Fed. Rep. 54. 

®Pn)f. Ijangdell iu his lectures at Har¬ 
vard ; semble, Pope v. Curie, 2 Atk. 342. 
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217. Eights of a Purchaser Incorporeal Creations.— If one pur¬ 
chases the copyright of a picture with the picture, he holds the picture free 
from any interference, and with the perfect right to deal with it as he 
pleases. If, however, he buys the picture simply as a picture, or the author 
or artist has reserved the right of reproduction, the purchaser will then 
have the gratification and delight derived from its contemplation, but he 
cannot make copies or engi-avings from it, or use it for a different purpose 
from that for which the artist sold it; ^ the purchaser, in such a case, is not 
a proprietor within the meaning of the copyright law. The author or artist 
retains his right to a copyright. 

An architect or engineer should have the same property in his own crea¬ 
tions, whether they be the drawings themselves, an artistic design of a 
column, or a structure such as a building, an arch, or even a bridge. In 
Am(‘rica it has been held that a draughtsman or designer has such property 
in a model or plan of his own composition as to be entitled to maintain an 
action for the unauthorized use of such, although no letters patent or copy¬ 
right had b(*(U) secured.^ 

218. Copyright of Plans and Drawings. —Whether the plans or draw¬ 
ings of a building may be copyrighted does not seem to be perfectly well 
settled. In point of justice and sound public policy, no good reason exists 
why an architect’s plans should not be protected by copyright. Copinger, 
in his work on Law of Copyright, is authority for the statement that in the 
Hnglish ac^t the word drawing includes architectural design.® Drone, in his 
work on Copyright Law, passes the subj(^ct by with the simple statement 
that plans are not mentioned in the Amoricaii statutes, while maps and 
cliarth are included.'* The word chart has boon held not to include sheets 
of pa,|)er cnxhi!)iting tabulated or methodically arranged information. The 
courts distinguished** between charts that convoy information of a literary 
nature and those that impart knowledge of geography or art. These sheets 
couhi doubth^sH have been copyrighted as a book. A dressrnaker^s chart, or 
diagram for (uitting ladies’ garments, has been held to be a hook,® and art 
d(*signH an^ a suhje(;t of copyright.’ The superior likeness of a dressmaker’s 
chart to a hook, when compared with a collection of plates or plans of an 
ar(‘Jiitectural or engineering structure (suppose them sun-printed, to escape 
the f|U(‘sti()n of reproducing copies), will not he apparent to most people, 
and if tlie former is a subject of copyright as a hook, certainly the latter 
should be e(iually so. Looks of designs, simple reprints of architectnir. 
plans, with very little text or explanations accompanying them, have been 
copyrighted, and are in the possession of almost every architect and engi- 


1 Wer^’kineistor r. Springer Ulbograph 
(’(>.. as Fed. ]{ep. HOH; Copinger’s Law of 
(’(ipvriiflit liSH. 

N. F Monument Co. v. Johnson (Pa.), 
22 All. Hep 974; semhk. Blunt v. Pat¬ 
ten, 2 Paines (C. C. Hep.) 397. 


3 (Jopinger’s Law of Copyright (2d ed.) 
389. 

* Drone on Lm,w of Copyright 174. 

^ Taylor v. Oilman. 24 Fed. Keo. S32. 

* De’ury v. Ewing, 1 Bond (IJ. S ) 40 . 
Grace tJ. Newman, L. R. 19 Eq. 623. 
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neer. If ordinary plana are refuaed, when* shall fin* line Im» drawn? Will 
the amount of text ac.‘Compafiyin |4 the drawiii^^ bo the or tin* i*liara(;ter 
of the btn>k, «>r ita fmaii, the eovern, fht* title pap*, or ihr bimiin^i:? Will 
the method of n-prodiiefion, whi‘tht*r from a prinUnL!-proa,^ or a !>liie»print 
fratne, enter into tin* (‘ase ? Ati unprinif'd book, whieli e\i;aed only in the 
mann^co'ipt, liaa liefn iield tin* aubjo*-i af ropvriidifd h‘in;.Ly, will it maitt^r 
if t.lio rtmaiai of one .-hei't. or aoVt*ral ? If, lia-< bi't'ii li ni not, fi,ra book 
may be on one >bee!.^ 

'Fhere ia no jiiat reanon why an arohiti-rt or t*iiuMH*or ?«liould not !h* pro- 
tei'fed hy eopyriLdit aa w<*ll a.- an arti,**!. pniporly r.obiH are ei*rtainly 

as wt‘ll d<‘lined, and in vhwv of other eopyriitniod, if i'4 tliflindt to i^ee 

liow it eould he dt*!ued. 'The :-eltlHhi;i‘HH of tho puida.* and tin* fart tliat tlte 
jtrugress and growth of our eoiunry may demand fiiaf the indiidriai and 
praetieal be n«n. math* e\ehi>ive, m;;!hf be a remote rea-^Mn why if ;dH»idd not 
be given the Hunu* prolet'tion; Init tii.- ar^niment ttonel apply m well to 
maps and eliarth*. and to pafi'nfable inveninm.*’-. 

Unfl<*r t.ln* rnifed StateM eopyr-igii! aet nf a pboiMgrapb wan not a 

gnhji'Ot of roiyvrigli! / biU a later ^4a’nt«- ’jranlM eMp\ right pn4eetiou to 
|)hotograpli.- and fo the negative.^ fi;ereof, and .-ueh an aei ImH lieeii held 
not uneoiii-titufionak* 

A pliotograidier ban no r-ght to make e.»pi>'.4 nf a eu tniiM'rV plio!ngra|>h 
willioul, luH permi>do»i/and a may f^e «|o!dif«-d jf le* ea?i eMpu'iidif it. A 
private individual may enjoin lii** pn bii'a! ,*ei *4 p'O-fiait \Uiea a pnldie 
<diaraeter <*anno!, unleH*^ t lie ple»!M*;raidi M.o b*'«'!j .M-ur*-! !n ■•’oue violation 
of c;onfidf*ii(a* breaeh of ;e,m*"eine*:!. A n*'r 'Oi j .• lOi.* mI fh** foremo.d, 

inventoi'H of hi.^ linn* ha.- !-«***n ki*M a nao, .• .*4 n'a **< !*.' ddo* nower nf ihf^ 
Worlti’H f’olumbian l'l\po;dno'i to nu la nr.^ k-oo to make 

Kt(*reopt.ieon view,' of « th u *a«‘ * ‘ino-niM*;, a^d f>» *-11 aueli \aewN, 

has iieen ln*bl a matter of 'jrar»• d^*aa:,' 

219. Eights of an Author, Inventor, or Designer %%dien in the Employ 
of Another. hi hvinpalay aitii a*.'; a. ■ - t-a n, t, - ^oiaj.'ig of jfie 

ownendiip of de, i:*n, ajjd arti-ia* r-c.'.-: e.- :ui ao-aitrii .,r oo-r;. 

neer are In.- rigiits O'l planr, an; oeo-m.'!.' , W'*,! ^ mad** by him 

while an eiiiployre. If ojb; i-n*,':-.. * < .' ,d' ^ a.oriiiider- 

sI<hh! or may he n*a;aniaisiv nnn,.'d. '..a ' -• ‘‘ -e. » '' r-rv eflort, 

mental ax well a - phvf^o'ah ie <n Id • u^- nr a ; < d > eo”', f iiaf luH de- 

Hiirnn, improveimeji:-, aiel , an-i al »edr i:.-'a'o> ereaf.oiiH 

nhould belong to liia employ «•!', t:.»’n t a*-;x' oa:. . o:e -4 eebat f iai! tIn* mn- 

* Hohrrts T. My*‘!"',, f.'r.v U« p I'*, a jn ;i rra A.-f- rfti^yn^.'htrd 

hut MY Jrwf-lrr-’ Mrri*. A:'*-;, i- ' , a* So ’ i b Jh Oo. r 

W Pnh :t** \* ai I- \ -.u r' ■ :n; 
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ployer could rightfully claim them; but if no such agreement has been made 
or can be implied, then the employee is entitled to the uses and benefits of 
his creations/ Buch an agreement has been held not against public policy/ 

Architects are uaiially employed for tlieir ability to design and create 
fcaturoB of utility and decoration, and it is submitted that their contract of 
employment would generally include the right to the use, at least, of any 
features of design, decoration, or arrangement that they might create; hut it 
would not include any new method of construction, or a new material, or a 
liew process for the manufacture of it. 

It has been hold that if a company employ a chemist to work with its mate¬ 
rials as aehoinic^al t^xpert, in order to develop now products and processes for 
its benefit, it luajuireH no right to the chemist's discoveries made during such 
employtnent, but ouly a liceuse to use them;* but if an employee invents 
flavoring (‘ompoundB with materials eupplied by the firm, and it is the inten¬ 
tion of all tho parties tliat the processes by which the compounds are pre 
pared sluill belong to the firm, and bo trade secrets, the firm becomes tho 
ownorof the proc<58ses, though ru) assignment thereof is made by the inventor 
to the firm/ If the employee has entered the receipts and processes in a 
book of his own he is entiilt‘d to k(*ep it, though it seems the employer is 
entitleil to a copy. A color-mix(‘r in a carpet manufactory, without the 
kiu^wledge of his (*mploym% who has cmUn-ed tlu^ nu'.eipts in liis own instead 
of Ills tmiployers’ (!ol(»r-hookH, and, on tiie (utiployee's discharge, his employ¬ 
ers, believing tlu^ books t heir <nviu refuscal to let tlu^ employee take them 
away, it was hc‘l<l that the jury should \h^ iiistriie.ted, in an action by the em- 
ployf*c* for thi^ detention, that the value of tlu^ naunpts could not bo oonsid- 
ere(I in cHiinuiting the <iamageH, and that, in eonsidcu'ing violence in the 
detention as an eleimmi of damugt^s, they must consicbu' the negligent con- 
duc'.t of the <unploye(% and that his (‘mplova^rs wcu'o led thereby to believe 
tliat he was carrying away ilndrown hooks/ 'Phe employer has a riglit to the 
continued use*, in his own businesH, of lan'ipes for mixing colors, prepared 
by an eniphivoe whos(< duties r(*quirt^ him to piH'pare mixtures of colors which 
will re|H‘odueo ilie shad<*s inditaited by dt^signs submitted to him, and to 
enter tlie reeeipes in a book furnishcul for that purjiose, ?unl wliich are neces- 
sarv for tin* inimeiiiate manufaetun^ of tlu^ (uu'pct (h'signed, and its subsequeut 
rr*produeiiim." (unployer has nsmvoinsl sue-h reiaupt-books in trover 

from the (nn|)loy«‘e/ 

An owner of a proeoss or invention for man uPicturing an article*, which 
was k(*pt Kec‘rei from all but eonfhb'ntial <‘mpl()y(M^s, may restrain former 


^ in 4 Anna*, d' Keg. Knf’V- 

Lhw ITH; Sinifh’.H Mii‘4i*r juhI S“rv.'inl 
ICr» 7. eaneu ntt'd; Ht'* v 

liaflirofi (hid,), dU M. Iv Hnp. (IHU71. 

Iltilsf r. Murliliif i\K (i\ A.), 05 

Fed H(U. 

a (dnrk -p. FcriioliiH* C^lie'ii. (*o., 5 N. Y. 


Sin)p. H)o. 

■* Biildwin V. Von Miclua-onx (8np ), 25 
N. V. Suf))). 857; accord Detups y v. Dob- 
.s.»n (Pn ), :M am. 459. 

'• Dianpsey c. Dobson (Pa. Sup,), 34 All. 
Hei>. 459. 

® Makepeace v. Jackson, 4 Taunt. 770. 
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employees from disclosing, or using in a rival establishment, tlieir knowledge 
thereof, acquired while occupying such confidential relation; and it is imma¬ 
terial that there was no written contract between them, or that at the com¬ 
mencement of the employment the employees were minors, and performed 
comparatively unimportant duties.^ 

The mere fact of the employment does not give the title to a manuscript 
to the publisher. Whether one who is paid to write an article for a periodi¬ 
cal, magazine, or cyclopedia can have copyright in the article so as to prevent 
the publisher from using it in book form or otherwise than for what it was 
written, depends also upon the agreement between the parties expressed or 
implied.^ 

220. Things Made or Created Outside of Office Hours. —What an em¬ 
ployee writes or prepares outside of office hours or independently of the 
duties for which he is employed and paid, belongs to himself individually.'* 
A contract to give one^s whole time, as a draughtsman to the interests of his 
employer, an architect, has been held not to be broken by doing a little work 
on holidays and at night for other parties, and, it may be added, for himself, 
so long as such work .does not result in damage to .the employer."* 

221. Creations Made from Materials Collected while in Another’s Ser-. 
vice. —xi draughtsman or engraver in the government employ can have no 
copyright in a chart prepared for the government; ** and it was so held of an 
artist that accompanied a government expedition.® An assistant in an engi¬ 
neer’s office who executes and completes a map in conformity with the 
general design furnished by his employer, who made rough sketches and 
supplied newspaper maps, official reports, etc., can have no copyright in the 
map.^ 

If the changes and improvements in a map are material, it is a new map, 
and must be copyrighted before it is published, in order to protect it from 
piracy.® 

222. Hew Creation Made from Materials Collected by Others. —It seems 
that in making a map an engineer may take advantage of all prior publica¬ 
tions, but he must not make a mere copy nor a servile imitation. He must 
bestow mental labor upon what he takes from other maps and charts, and 
subject it to such revision and correction as to produce an original result. 
He should not deny the use made of preceding works and the changes must 
be material, and not merely colorable. Whether the changes are merely 


* Little 'G. Gal Ills (Sup.l, 38 N. Y. Supp. 
487, 1014; Peabody g. Norfolk, 98 Mass. 
452; Morrison v. Moat, 9 Hare 255; 10 
Amer. & Ena;. Enoy. Law 049. 

2 Sweet 1 ). Benning, 16 C. B. 459; Bishop 
of Hereford g. Griffin, 16 Sim. 190. 

® Copinger on Copyright 127; Drone on 
Copyright 259; Gill g. United State.s, 16 
Sup. Ct. Rep. 822; as to suggestions by 
employer, see Sheppard v. Conquest, 17 


C. B 427. 

* Hermann 'g. Littlefield (Cal.), 42 Pac. 
Rep. 443. 

* Copyright, 7 Opinion Att’y-Gen’l 656. 

* Heine g. Appleton, 4 Blatchf. (U. 8.) 
125; Com. v. Desilver, 3 Phila. (Pa.) 31. 

’ Stnnnard g. Harrison. 24 Law Times 
570; Drone on Copyriaht 254. 

® Drone on Copyright 145. 
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colorable, and the new work a mere seryile imitation is a question for the 
jury in each case/ The change of a plain map to a mercator projection has 
been held not a servile imitation, but an original work. But the publication 
of a map at a smaller scale than the original was held a piracy/ A chart of 
township boundaries is a subject for copyright.® 

The natural objects from which a chart is made, being open to the exam¬ 
ination of all, a copyright cannot subsist as to the general subject. A riglit 
in such a subject is violated only when copies are made from the chart of 
him who has secured the copyright, and thereby avails himself of his labor 
and skill/ The results of the labor of a draughtsman while in the service of 
the commonwealth, working at her cost, belong to the commonwealth, and 
the publication of a map made from materials collected while in such service 
will be restrained by injunction.^ A tradesman who employs another for 
pay, to complete a book of momimoTital designs for him is entitled to copy¬ 
right in the book. The employee cannot publish designs copied from it.® 
223. Employees Eight to His Inventions.—Mechanical, civil and electrical 
engineers, chemists and mochanies, are inventors by trade. Poverty fre- 
qiumtly requires them to a(;c(ipt employment under masters, less capable and 
less d(‘8tuwing, who profit from tluur labors and often appropriate the fruit 
of their inventive genius, sometimes rightfully, and frequently without any 
h^gal right whatever. In the ahsonce of an express agreement that the 
inventions and improvennmtH nuide by the employee shall belong to the em¬ 
ployin’, th(‘ latter e.an claim no rights to such inventions of the employee.’’ 

linden* Kev. Ht. ^ 4929, whi(4i authorized the issuance of a design patent 
to any pen’son who, “by his own industry, genius, efforts, and expense, has 
invtnibMl/’ (d,c., the use of the word “expense” is not limited to mere dis- 
bursenumi of money, and does not prevent the granting of a patent to one 
who inv(*nt8 a design while in tlu^ employ of another, especially where it does 
not a|)|H*ar that any “ (^x'jHniSi/' wa,s mu‘.essary in producing the design.® It 
does not matter that the improvcmients are in machines with which he is 
C(mn(a‘t(‘d in his wu’vic.c^." Thc^ (unployer has no right to inventions made 
by ilH‘ emplr»ye(‘ after his bwm of em[)loyment has expired/" If an engineer 
has hc‘(‘n hircal expressly to invent, an (‘.quitable title to his inventions will 


U’opiniKo* (»n (1*^^ <‘d-)» 90; 

Hnyia T. M(>(»r<‘. 1 MjihI 001. 

'** 0 Auea. A. Ktiir. Ki\ey. Lnw 100140. 
Fiunirr v. Calvert, ete., Co., 5 Am. L. 
q\ Rep. 174. 

Miluiit e Patten, 2 Paine :107 IISCH]; 
Saniiorn Map A' Co. v. Pakin Pub. 

<’o.. 00 Fed. Rep. 200. 

Coininotiwealth r. I)(‘Hilver, 0 Philadel¬ 
phia 01 llHOH). 

® (trnc*(‘ '/!. Newman, L. R. 10 Ecj. Can. 
620 [1H751. 

^ Smitii's Master and Servant (Itli ed.). 
164; IlapKood r. Hewitt. 110 V S. 226; 
Oill V. United Staten, 10 Sup. Ct. Ri p 022; 


McWilliams Mfir* Co. v. Blundell, 11 Fed. 
K(^p. 419; Nia.i^ara Radiator Co. v Meyers 
(Sup.), 4()N.y. Supp. 072; Green ^j.Willard 
Barnd Co., 1 Mo Ai)p. 202; but see some 
early Enalish enses; Blo.xiim v Elsee,^ 1 C. 
A. P. 058, before service began; Hill 
Tlioni])H()n, 8 47iiiiitoii 095; Makepeace r>. 
Jackson, 4 JAuiiton 770, color-printers’ 
hook of r(^e<‘iptH recovered by employer in 
trover from employee. 

«Matthews Mfc;. Co. -y. Trenton Lamp 
Co. (C. 0.), 73 Fed. Rep. 212. 

^ Gill ??. United Stales, 10 Sup, Ct. Rep. 
322. 

Appleton v. Bacon, 2 Black (U. S.) 699. 
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vest in his employer; ^ and an employee may make an assignment of inven¬ 
tions that are yet in embryo in his mind, or even make a general sale of the 
inventive power of his mind.^ 

Of course nice questions arise when an engineer is working with or under 
the eye of his employer, who may constantly make suggestions, frivolous and 
worthless perhaps, but which, when related in court, may be made to embody 
the whole invention and the engineer to appear as a subordinate under the 
direction and supervision of a natural born genius, the employer. There 
have been employers who have honestly won the name of inventor, and when 
it is proved, they are the more deserving of the glory and reward, having 
made the invention without the aid of the technical training which every 
engineer is supposed to have had. Such cases are the exception in these days. 

When it is proved that the employer has made a new discovery and has 
hired engineers and agents to assist him in carrying out that principle, and 
they, in the course of the experiments arising from that employment, have 
made valuable discoveries accessory to the main principle, and tending to 
carry it out in a better manner, such improvements are the property of the 
inventor of the original principle, and may be embodied in his patent.' 

224. What is Invention, and Who is the Inventor Invention is the 
work of the brain and not of the hands. If the conception be practically 
complete, the artisan who gives it reflex and embodiment in a macliine is no 
more the inventor than the tools with which he works. Both are instru¬ 
ments in the hands of him who set them in motion, and prescribes the work 
to be done. Mere mechanical skill can never rise to the sphere of invention. 
The latter involves higher thought, and involves and brings into activity a 
different faculty. Their domains are distinct. The line which separates 
them is sometimes difficult to trace; nevertheless, in the eye of the law, it 
always subsists. The mechanic may greatly aid the inventor, but he cannot 
usurp his place. As long as the root of the original conception remains in 
its completeness, the outgrowth, whatever shape it may take, belongs to him 
with whom the conception originated.'" So where an employer had drawn a 
design of an engine in the sand, and directed an employee or assistant to 
prepare the drawings and the engine was built, it was held that the one who 
drew the original design in the sand was the inventor.' To claim the inven¬ 
tion the employee must discover the principle of the machine or invent the 
important movements of it.^ 

The law has been very clearly laid down by Mr. Justice Clifford in the 
following words: I ersons emjffoyed, as much as employers, are entitled to 
their own independent inventions; but where the employer has conceived 

^ Coniineiital Wind Mill Co. v. Empire ^ Pei' Earle, J., Allen v. Rawson, 1 0. B. 
Wind Mill Co., 8 Blatclif. (U. S.) 295; 567[1845]. 

Joliet, Mfir. Co. D. Dice, 109 Ill 649. ^ Blaudy v. Griffith, 8 Fish. 615 [1869]. 

^ Cws in 18 Amer. & Eng. Ency. Law ® Bloxam '?>. Elsee. 1 Car. & P. 567; 
135; PIulRe^j. Bonsack Mach. Co. J). C A ), Allen Rawson, 1 Man. G. & S. 551. 

65 Fed. Rep. 864. 
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the plan of invc3ntioii, and is engaged in experiments to perfect it, no sug¬ 
gestions from an employee, not amounting to a new method or arrangement 
which in itself is a complete iiiyention, is sufficient to deprive the employer 
of the exclusive property in the perfected improvement; but where the sug¬ 
gestions go to make up a complete and perfect macliine, embracing the sub- 
stance of all that is embodied in the patent subsequently issued to the party 
to whom the suggestions were made, the patent is invalid, because the real 
invention or discovery belongs to the employee. If the suggestions or im¬ 
provements made by the employee are ancillary to the plan and preconceived 
idea of the (employer, such suggested improvements are in general to be 
regarded as the property of the party who discovered the original improved 
])rin(d[)le and may be embodied in his patent as a part of his invention. 
8ugg(38tions from an employee made during the progress of oxporimcnts, in 
order that they may be sufficient to defeat a patent, must have embraced the 
plan of th(* improvement and must have furnished such information to the 
person to whom ilm cortimunication was made, that it would have enabled 
an ordinary mecdianic, without the exercise of any ingenuity and special 
skill on his [rart, to construct and put the improvement in successful opera¬ 
tion/' ^ And by (U/ud’ Justice Tindal in the following language: It would 
be diHitiuIt to d(din(‘ how far the suggcistions of a work/nau [engineer] orn- 
ploytul in the (‘construction of a machine are to be considm’ed as distinct 
inventions l)y him, so as to avoid a pat(mt incorporating tlnun, taken out by 
the empleym*. Kaeh (‘.use must diqnmd upon its own merits, but when tlio 
prineipl(‘ and ohji'Ct of th(3 invention ar(3 c.omplete without it, it is too miudi 
that a sugg(‘stion of a workman employed in the course of the (‘.xpt^rinumts, 
of HomtdJiing (‘ahnilaltHl mor(3 (‘asily to (uirry into e(Te(;tihe conception of the 
inventor, should r(‘nder the whole paitent void.”® 

It is doubt ful if an eriiployt^r can claim or defend an invention first eon- 
ci*ivctd and d(‘sigm‘d by an (miploy(‘e, though (unpl()y(3(3 does 

atapiiesci* in his (unploytu-’s application and p(*rmitB him to go to tluM^xpense 
and trouhh^ of obtaining a patcmt. Wlum it is c.onHidtircul that the right to 
the patent, is v<*Ht.ed in thc3 invcmtor, who must himscdf tak(3 the sk^ps 
rt*(|ni.'it(3 to tin* grant of tin* pa.t(mt, and that it is mad(3 n(*c.(‘SHary to the 
grantor a patent to an assigina^ that an assignnumt should ho previously/ 
recitrded and that tin* invtuitor should take* oath to the sp(M*,inc.ation, it can 
Heare(‘ly be doubted that, wlnnui tlni n*al author of the invtmtion is any other 
p(*r.'on than tJn* patcuitet*, it is n{‘e(‘ssary that some eontrac.t <;apahle of 
<»perating as an assignm(‘nt. shouhl pr(‘(‘,cde th(3 issuing of the patent.® 

Snell a eas(‘ is to he distinguished from tlnit of a workman who is em¬ 
ployed and j>aid by one who has (a)ii(!(‘iv(‘d tin*. princi[)l(3 and plan of an 
invention, ami who relies on the ingenuity of another to enable him to per- 

* See U. H. Rev. Slat. 4888 ; Hogg v. 
Emerson, 6 How. (U. 8.) 487. 


* Agawam (’o. r. .Ior«!an, 7 Wall 602. 

® Alien V, Kaw.suii, I Man. G, & S. 551. 
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feet tlie details and realize his conceptions. If under a plea of the general 
issue^ evidence should be offered that the patentee was not, but that a work¬ 
man was, the real inventor, could the action be maintained without showing 
a written assignment or a written contract that would operate as an assign¬ 
ment, even if the real inventor had acquiesced in the patentee's application.* 
235. Instances of Invention between Employer and Employee.—A case in 
point was one where a husband was experimenting with turkeys^ feathers, 
seeking to make them pliable and suitable for dusters; his wife suggested 
that he split them, which he did, and which was practically the solution of 
the whole difficulty; it was held that he was entitled to the patent. This 
case, however, has been criticised by Mr. Meriam in his book on Patent¬ 
ability of inventions, p. 713, where he expresses the opinion that the wife 
was the true inventor, or perhaps the two were joint inventors.’* 

It has been held that an engineer may recover additional compensation 
for extra skill and labor bestowed in designing and making plans, if such 
extra work was not embraced in the original contract of employment nor 
in the duties thereby imposed. Thus when a contractor employs a person 
to superintend the construction of an engineering structure, and requests 
him to use certain ideas and means for its rapid and economical construc¬ 
tion, which the employee had previously designed ai I planned even though 
at the contractor’s request, the contractor is liable to the employee for tne 
preparation of the plans and the extra time devoted during his employ¬ 
ment to perfect and complete them.^ * 

It has been held that an employee, paid by salary or wages, who devises 
an improved method of doing his work, using the property or labor of his 
employer to put his invention into practical form, and assenting to the use 
of such improvements by his employer, cannot by taking a patent upon 
such invention recover a royalty or other compensation for such use. The 
fact that the employee made the invention out of working hours, and that 
he used neither the property of his employer, the government, nor the 
services of its employees in conceiving, developing, or perfecting the inven¬ 
tions, is immaterial, if the cost of preparing the patterns and working draw¬ 
ings of the machines, as well as the cost of constructing the machines that 
were made in putting the invention into practical use, was borne by the 
government, the work being also done under the immediate supervision of 
the employee.'* 

It is submitted that the rights of the employer in the improvements 
made amounts to a mere license, and that the inventor could enjoin any 
other party from making use of his inventions. 

1 Allen ^ Rawson, 1 Man G. & S. 551. ^ Dull d. Bramhall. 49 Ill. 364 [18681. 

^ National Feather-Duster Co. v. Hib- Gill d. United States, 16 Sup. Ct. Rep. 
bard, 9 Fed. Rep. 558 [188IJ. 322. 

See Sec. 210, supra. 
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LIABILITY OF ENGINEER OR ARCHITECT AS A PROFESSIONAL MAN. 

MUST BE COMPETEOT, SKILLFUL, AND MUST EXERCISE DUE CARE. 

226. Engineer's or Architects Employment Similar to that of Other 
Professional Men. —An engineer’s or architects employment is one which 
requires care and skill, and a contract for his services includes a reason¬ 
able degree of skill and knowledge of his profession. He must prac¬ 
tice under the same rules and principles that apply to attorneys and phy¬ 
sicians and to other professional men. His liability must, of course, be 
determined by his contract of employment, wliich, as before stated, is sel¬ 
dom set forth with any degree of certainty. Notwithstanding, if a person 
holds himself out to the public as possessing professional, peculiar, or com¬ 
petent skill, or offers his services in a professional capacity, which from its 
nature implies the possession of such skill, he will be liable to those who 
employ or rely upon him in that capacity aud upon that supposition for the 
exercise of such skill.^ The fact that the services are gratuitous does not 
relieve him; he is liable to the same extent as though the services were ren¬ 
dered for a reward.* 

227. Undertaking of a Person Who Offers His Services in a Professional 
Capacity. —Judge Cooley in his book on Torts gives the law as laid down by 
the New Hampshire courts, that a person who offers his services to the 
community generally or to an individual for employment in any professional 
capacity as a person of skill, contracts with his employer: (1) ^^That he 
possesses that reasonable degree of learning, skill, and experience which is 
ordinarily possessed by the professors of the same art or science, aud which 
is ordinarily regarded by the community and by those conversant with the 
employment as necessary and suflicient to qualify him to engage in such busi¬ 
ness”;* (2) ‘^^that he will use reasonable and ordinary care and diligence 
in the exertion of his skill and the application of his knowledge to accom¬ 
plish the purpose for which he is employed; he does not undertake for 
extraordinary care or extraordinary diligence any more than he does for 
uncommon skill”;' (3) stipulating to exert their skill and apply their 

^ ILirnier v. Cornelius, 5 C. B. (N. S.) ^ Cooley" on Torts 649. 

236 riB68]. Leighton v. Sargent, 27 N. H. 460 

2 Semble, People v. Campbell, 82 N. Y. [1853]. 

247 [1880]. 
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diligence and care, the medical and other professional men contract to use 
their best judgment/^' 

Tliis is believed to be an accurate statement of the implied promise. 
The practitioner must possess at least the average degree of learning and 
skill in his profession prevailing in the part of the country in which his 
services are offered to the public, and if he exercises that learning and skill 
with reasonable care and fidelity, he discharges his legal duty." 

228. That the Employee Possesses Skill is Implied from the Undertaking 
lo Act.—The same rule applies to any other case requiring special or 
peculiar skill. If an agent undertakes, for a reward, the performance of 
such a duty, without possessing a reasonable and competent degree of skill, 
(n which fact the principal is ignorant, he will be liable to the principal for 
the loss or injury resulting therefrom." If, however, the principal had 
notice or knowledge of the agenffs incapacity at the time of the employ¬ 
ment, the agent will not be liable.'^ No warranty of skill will be implied 
when the principal knows that no such skill is possessed. If he sees fit to 
.i^mploy an unskilled person he must be content with unskilled work; and 
•■^hc same is true where the agent is employed out of the line of his employ¬ 
ment. If the principal sees fit to employ an auctioneer to conduct his case 
in court, or a surveyor to do his engineering, he cannot complain of his 
attorney's want of skill, unless the latter expressly warranted that he pos¬ 
sessed it.^ 

229. Absolute Accuracy or Success Not a Test of Skill or Capacity of a. 
Man in His Professional Capacity.—Absolute correctness in performing* 
engineering operations cannot be made the test of the amount of skill 
required.® Without a special contract, an architect or engineer does not; 
warrant the perfection of his plans nor of the structure, nor its safety, nor itB 
durability, any more than a physician or surgeon warrants a cure, or ^ 
lawyer guarantees the winning of a case.’ One who umlertakes to make 
map of a certain locality must furnish a map of substantial accuracy, but in 
the absence of a guaranty, it need not, it seems, be absolutely accurate.® 

In the ^absence of an express agreement a physician does not even insuro 


^ Cooley on Torts 649; Leighton v Sar¬ 
gent, 27 N. H. 460 [1853]; Peck Huich- 
insoii (Iowa), 55 K. W. Rep. 511; Hewitt 
V. Eisenbart (Neb.), 55 N. W. Rep. 252. 

^ Wilson D. Brett, 11 M. & W. 113; Stan¬ 
ton V. Bell, 2 Hawks {N. C.) 145; Variinm 
'D. Martin, 15 Pick. (Mass.) 440; Stimpson 
'v. Sprague, 6 Green 1. (Me.) 470; Crooker 
v. Hutchinson, 1 Vt. 73; Holmes v. Peck, 
1 R. I. 242; Grannis v. Bran den, 5 Day 
(Conn.) 260; Howard v. Grover, 28 Me. 
97; Ayers v. Russell, 50 Hun 283 [1888], 
where a patient was adjudged insane; and 
see also Lange v. Benedict, 73 N. Y. 35, 
and cases cited, 

* Kirtland v, Montgomery, 1 Swan. 


(Tenn.) 452; McDonald v. Simpson, 4 Arlc.. 
“23; Wilson v. Brett, 11 M. & W. 113; 
Shipman u. State, 43 Wis 381; Mouey- 
penny v. Hartland, 1. Car. & P. 352; s. c. , 

2 C. & P. 378; Harmer v. Cornelius, 5 O. 
B. (N. S.) 236; McFarland t;. McCIees 
(Penn.) 5 Atl. Rep. 50. 

^ Story on Bailment, § 435; Felt -d. 
School District, 24 Vt. 297. 

® Meechem on Agency, § 496. 

® McCarthy Bauer, 3 Kan. 237. 
’Shipman State, 43 Wis. 381; Leigli* 
ton V. Sargent, 27 N. H. 460 [1853] ; anti 
see Small u. Howard, 128 Mass. 131 [1880], 
** Munsell v, Baldwin, 56 Conn. 5S3 
[1888]. 
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that he will benefit his patient.* He is not responsible for want of success, 
unless it is proved to result from want of ordinary skill, or want of ordinary 
care and attention; nor is he presumed to engage for extraordinary skill or 
for extraordinary diligence and care; nor is he responsible for errors of judg¬ 
ment or more mistakes in matters of reasonable doubt and uncertainty.' He 
is required to exercise only that degree of skill which is ordinarily possessed 
by members of his profession.' He is charged with the consequences of 
mere errors only when such errors could not have arisen, except from want 
of reasonable skill and diligence.* To recover for services he need not prove 
their value to the patient, but only the ordinary and reasonable value of like 
services.’ If a man assumes an unusually difficult or hazardous undertakir 
h(^ is thort^by required to exercise extraordinary care, diligence, and skill, 
was so held of a contractor in the performance of his work, and should appl} 
with equal propriety to a professional man, as an engineer, or an architect.* 
230. Determination of Skill Possessed or Want of Skill.—How this 
reasonable degree of skill is to be determined is a question of importance, 
’rhe.rc! arc oases whore its presence or absence is so palpable and unquestion¬ 
able that the court may so declare as a matter of law. In cases where the facts 
are controverted, and the existence or non-existence of certain of them may 
fairly be presunmd to iilTect the mind in any given exigency, the whole ques¬ 
tion of the cxi.stence of the facts, and the conclusions to be deduced from 
them i.s to be did.ormincd by the jury or other tribunal, by reference to all 
the circumstances of the case, including the subject-matter and other objects 
of the agiiiK'v, and the known character, qualifications, and relations of the 
parties.” 'riui party asserting the negligence of the architect, or his want of 
skill, must prov(! it.’ 

231. Engineer’s or Architect’s Undertaking when He Accepts or Solicits 
an Engagement.-- A professional engineer or architect undertakes and agrees 
then to perform sev(n'al conditions when he accepts an engagement, viz.: (1) 
'I'liat h(' has the rcipuHito skill and knowledge; (2) that he will use reason¬ 
able care and diliguuico in the exercise of his skill and the application of his 
knowledge; (h) that ho will luse his best judgment; (4) and, there should 
bo nddeci, the obligation which rests upon every person occupying a position 
of trn.st,as that of an architect or engineer, that he will be honest. Liabdity 
will attacdi for a failure to perform any one of these conditions if any injury 
re.sult from such neghad, or failure, and these conditions need not be the sub- 


’ Styles Tyli’.r, (M Ooiui. 433. 

® r. SHr.ircinl , 37 N. H. 460 

f 1H53I. 

3 Tilry r. r>unis.70Tll. lt>3 [18731; in Ms 
laralifi/, '?’• Hill flowa), 60N.W. 

Krp mu (3mpnian Walton, 10 Bing. 63. 

L<‘ighton T. Sarg(‘nt, 37 N. H. 400 
118531; Shipman r. Slate. 43 Wis. 381. 

^ Mayor v Baih’y, 3 Denio 433; seTriblc, 
Judge Cooley, in 40 Mioh. 153. 


® Pennsylvania R'. R. Co. v. Ogier 35 
Pa Sr.. 60; Hubert v. Ailkeu, 15 Daly 
3)37; Gill ij. Midleton, lOoMas-s. 477, Eddy 
V. Livinu-ston, 35 Mo. 493; Grants. Lud¬ 
low, 8 Ohio St. -1; Meechem on Agency. § 
500; but see Vi'geaiit v. Scully, 20 Ill. App. 
437. 

Gillmau v, Stevens, 54How.Tr. (H. Y,) 
207. 
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ject of a special agreement. I! a person solicits employment in a particular 
line of work, the act of solicitation is an assertion by the pergoii mieking 
employment that he is competent to tlischarge all its ordinary duties. The 
public profession of an art is a representation and undertaking to all the 
world that the professor posscssoa tlie requisite skill and ability.* If ho 
engages in a certain business, as surveying, engineering, or arcliiticture, the 
law will imply that he assumes to possess the requisite knowledge and skill, 
and tlmt he undertakes to use due and (ordinary care in the porforrtmnc© of 
his duty: ami for a failurci in either of these respects, resulting in diimages 
to the party to whom he owes the obligations, he is liuhle for tlie injury,* 

232. Professional Man must Possess Ordinary Skill and Exercise Ordi¬ 
nary Care.—He must erercine the ordinary amount of «kill pomeggiail by 
those of the Hama profession. It is immaterial how higli hisstiiniling may 1% 
if he has the skill and does not apply it, he is guilty of neglect; if Ii© does 
not liave it, them he is liable for the w'lintof it. 3'wo questions iiiiiy preicnt 
thernselvim: First, whether the praetititmer possesHes the ordinary skill of 
persons actiiig as tuigineer and architects, and, sefondly, if he did. whether ho 
was mgligent in tin* application of his skill. Whether ha posseiiiei greater 
skill, or has biam suecu»Hsful in applying it in fither eanes is wholly iimnate- 
rial. He cannot show that he was genf‘rally repuiod to jHissegs a liigh degree 
of skill in his profeHHi(in, when thi^ employer does not allege or oiler ti» prove 
that ha lacked (f»rdinary skill.'* 

If InvdtiCH not achqtt the established mode of treatment, and adopts one 
that proves to ha injurious, evideijca of skill or repuiatnui for skill is imma¬ 
terial, to Hhrnv what the* law [>rc*HUines. viz., that he |>oHrt«*ss 4 !s the onli- 

Ttary degnm of skill. It is of no coiiH(‘i|uence how mmdi skill ha may possess, 
if 1 h^ has diutumstrabnl a want of ii in the «*asf* in qneHtion. dlie failure to 
UBU skill may. l)e hut when thainetiHHis atlo|»tt‘d are not in acconl- 

ana* with tin* eKtahlislifd praetice of his profossion. hut is positivriy laid and 
injuriou.^, tie* eas«* is not om* of negligence, hut one of want of nkill.* 

233. Negligence or Failure to Exercise Reasonable Care and Diligence.— 
A failure to make a visit or iii.'^|>cetinn an j>rt»nu,o*ii at ar«»rtain linn* will hus- 
tain a finding of negligence* in a jdiysicnan (or <mginef'r|.* In Hindi ease it 
BceniH that a physician is not liohle for the unskillfulm^KS of aiiolhi^r pliysi- 
(dan whicdi h«* has sent in his stead, the sulmtitutii being regarcied as an indt*- 
pcndeiit conirac!tor.^ H«‘ i.s not r<*s[)on.sihle for evil ccmHi‘c|uem*eH din* to hw 


'Union I^ic. Kv. Kstes * Kan.), 
Pfu* Kc'p. m 

® HaninT r. !} C. H. (N- S.) 

2m j lHhH\. 
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^ Carpenter v. Blakcs 00 Barb. 4iHl j IH71 j; 
50 N. Y. 696, expimmd; Degnaii v. Han- 


M)ni fSup. I, .'ll N. V. Stipp. fsifl, (ktinp- 
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421. 
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failure to send his patient a specialist, as lie had promised to do, for a dis¬ 
order other than the one which he was called to treat/ 

A case in point arose in a barber shop, where the barber, who shayed a 
postman, used inferior soap and caused eczema, and it was held no recoTery 
could be had. The barber was responsible for want of care, knowledge, or 
skill, but if he had used ordinary care in choosing his materials [soap] there 
was no liability.^ 

234. NegUgence on the Part of an Agent. —An architect or engineer 
as between himself and his employer is, in his usual capacity, an agent or 
servant. The rules for the liability of agents are thus laid down by Mr. 
Story in his book on Agency: ^"Whenever an agent violates his duties or 
obligations to his principal, whether it be by exceeding his authority or by 
positive misconduct, or by negligence or omission in the proper functions 
of his agency, or in any other manner, and any loss or damage thereby falls 
on his principal, he is responsible therefor, and bound to make full indem¬ 
nity. The loss or damage need not be directly or immediately caused by 
the act which is done or omitted to be done. It will be sufficient if it be 
fairly attributable to it as a natural result or just consequence.^'® ^^It is 
the primary duty of an agent, whose authority is limited by instructions, to 
adhere faithfully to those instructions in all cases to which they ought 
properly to be applied. If he unnecessarily exceeds his commission, or risks 
the })r()porty of his principal, he thereby renders himself responsible to his 
principal for all losses and damages which are a natural consequence of his 
act, and it will constitute no defense for him that he intended the act to 
be a benefit to the principal." ^ Therefore, when the principal directed his 
agent to send him $300 in $50 or $100 bills and the agent sent the amount 
in bills of $ 5 , $ 10 , and $ 20 , which never reached the principal, the agent was 
held to have deviated from las instructions and to be liable for the loss; ® and 
again, where an agent was directed to send money by express, and instead he 
sent a chee.k by mail, it was held he must answer to the principal for the 
amount of tlu^ (dieck which proved to be worthless.® 

«)udg(K 70 oley says: Negligence is the failure to observe for the pro- 
tec.tion of the interests of another person that degree of care, precaution, 
and vigilanc.c which the circumstances justly demand.""' 

235. Negligence or Want of Care and Skill of a Professional Man.— 
A man who undertakes as a lawyer to conduct an action at law with¬ 
out possessing skill is negligent; and one who undertakes to treat a sick or 


^ Jones V. Vroom (Colo.), 45 Pac. Rep. 
234. 

^ 33 Alb. L. J. 179. 

® Story oti Aironcy, § 217, p. 259. 

^ Walker v. Walker, 5 Hciskell (Term.) 
42B. 

^ Story on Agency, g 192. n. 3. 

« Walker v. Walker, 5 Heiskell (Tenn.) 
428. 


49 Mich. 153; Terre Haute v. Hudnutt, 
112 Ind, 542; Harmer v. Cornelius, 5 C. B. 
(N. S.) 236 [1858]; Somerby t). Tappan, 1 
Wright (Ohio) 570 [1834]; Anderson d. 
Whitaker (Ala.), 11 So, Rep. 919; Sprint-- 
field C. A. -u. Smith, 32 Ill 252 [1863],- 
Downer v. Davis, 19 Pick. 72 [1883]; Sher¬ 
man «. Bates, 15 Neb. 18. 
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wounded man as a physician or surgeon without possessijig a fair degree of 
professional knowh‘c|ge is guilty of a breach of duty.* A mechanic who 
undertakes to build a house is liable in damages if through his ignorauce ho 
does his work luiBkillfully.® 

In kec‘piug with the foregoing principles, it has hetui held that a cdoak- 
rnaker was responsilile for Jack of skill and care in cmtting garnituits from 
clotl);^ and a dyer for damages arising from his uuskillfiilness; * that a 
w^orkman who recommended himself as compiUent, and uiidertotdi to work 
as a master builder, could not recover for his servic^es wlimi his employer 
suffered loss through his iniskillfulness or ni*giigeru*e; that tme who rejire- 
sents hiniHcdf as a buihler, and as havinga lung and large <*xperien(!e in build¬ 
ing, may he dismisBed for imamipetency, and his empluyer may recover 
from him for any tlamage Bimtained In* riaistm of Ids deceit.® If, howcwer, 
a superintendent iHemployetl by an owner who knows the habits and ability 
of the person so empIoyt«d, his ineapaeity and lack of skill iietal not prevent 
him from re(‘ovt*ring for his serviees.'* 

236. Skill Required of Specialists. 'Hie same cumtraets are implied 
and the same rules of liuhiliiyure laid ilowm inc*Hst*of physieians/ One ease 
In^hl that wlum a pat lent eulhal upon aeluirvoyani physician, it wais htdd that 
lu‘ should 1 h‘ treate<l with the ordinary >kili and knowletlg** of physadanH in 
good Htandiug, praetieing in the vicdnity, and that iimtnmtionH to a jury 
that he should Ih* ir«*at<ai with tin* ordinary skill and knowledge of the 
clairvoyant Hvstem wen* propi*rly rf‘fu'‘ecl and in emu*.* St) it ha> htam hehi 
of attormws.’'’ 'Tlu* right of acticm against an evafidnm* of tithrs fm' mgli- 
g(*n(‘e t'xistH otdy in favor of the party to ilie tajidniet. It tines not inure 
t«) t he widtiw (d the employer.*’ nor ft) an a-dgnee <if the nmrtgage iH*gotiat(‘d 
on the faith of such ahstraei,*'' 

237. Skill and Care Required of Enguieers and Architects Instances.* 

-.Arehif(M*!H and engim*<u'S havt* been liohl etpially liable upon tiudr implied 

repr<*s(‘(iialion that, ilitw pt»sr«*.s> the, ro(|irsite skill, and upon thtdr implital 
contratdi to (‘Xt*rcist* it. d'ht*y are n*spondble for tfefooiivo and inMifUeiiniL 
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plans and have been held liable for defective work;, such as foundations. 
They are bound not only to furnish proper plans, but to see that the struc¬ 
ture is at least reasonably well constructed." It has been held that a" duty 
was required of them to cause foundations to be sufficiently deep and other> 
wise protected to prevent settling and the cracking of the walls of a build- 
ing." An architect has been held liable for not having made a chimney- 
flue of snfficitmt dimensions. The fact that the chimney proved inadequate 
for the purpoHOs for which it was designed was held to entitle the owner to 
a deduction from what was due the architect for his services.^ A builder 
has likewise been lield liable for building a chimney that did not carry off 
the sinoke.^ 

238. Owner may Offset His Damages against Sum Due Engineer oi 
Architect for Services. — The damages sustained may support a countei 
claim against the arcshitcct, and be deducted from the amount due him 
under the contract of cunploymont for drawing the plans and superintend¬ 
ing the construction of the house; but such defects cannot be urged to de¬ 
feat all recovery on tlie contract, tlio same having been performed according 
to its terms, unless tlu^ damage exceeds the amount to which the architect is 
entitled.® 

An architect cun ployed by the owner for reward to superintend the con¬ 
struction of at house is, ats between himself and employer, answerable for 
eith(*r negligcmc’c or unskillfulnoss in the performance of his duty as 
archiic‘ct. An atrchiicMd, siuul for the bjihincc due to him under an agreement 
with thc^ owmu* for commission for his services in superintending the con¬ 
struction of a dwcdliiig houses; his claiirn was resisted, and daimages also de- 
mamdtul upon a cumnlcir c.laim, on the ground that by his negligence and want 
of <‘aro atnd skill in the ])erforman(to of tlic duty he had been retained to do 
and had undcutaikcui to do, the enntractor’s work had been done in a defect¬ 
ive atnd infendor manncT as rcgairds thc^ construction of the building and the 
qiutliiy of th(‘ malmdals.’ In an action for his services, the architect 
cunployed to Bup(*rini<md the erection of a building and see that the builder 
prop(‘rly fulfilhMl tlui c'.onditions of his contract cannot excuse his neglect in 


* Niver V, Nash CWaHli.), .'^5 Pnci. K<u>* 
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the performance of his duties by showing that the owner was about the | 

premises during the progress of the work and must have seen the imper- j 

lections set up in defense of the claim.* ^ j 

In another case the arciiitect sued for his fees and commission for draw- | 

ing plans and specifications and superintemling the erection of a house. 

He had given certificates to the builder greatly in excess of the proportion 
stipulated for by the contract, and the builder having subsequently failed, 
the owner was compelled to have the work done by others, at a higher price. j 

It was held that he w^is entitled to deduct from the amount which would ^ 

have been due to the architect the loss sustained by the latter's negligence 
in certifying for too much. The terms of the building contract are not 
stated in the report, though it is probable that they were the usual ones. 

The case was fully argued, but it does not appear to have been suggested 

that the plaintifFs position as arbitrator exempted him from responsibility j 

for negligence under his own agrecunent with the* defendant.® 

The same law holds wlum an engineer is called upon in his professional j 

capacity to make investigations, inspeettions, and estimates, and either from 
want of skill or negligence on his part, the report or estimatt? is incorrect; 
he is liable to his ern|doj(‘r for unneoossary expense or injury oc'casioned.® 

An engineer who made (‘stinuites of a britlgo for a (‘oniractor without 
informing himself (by boring or oiluTwise) of ihf» nature of ih(‘ soil for the 1 

foundations, which proved to he had, should not be aIlow(‘d to recover for i 

his services in making plans, t‘stiinatt»s, am! sp<‘cifh’utionH if bis employcir ! 

has been dainag(*d by a greater amount tluin what the servictm w<‘re worth. i 

It is no excuse that lu^ ndied upon informalicm and advict‘ of another engi- f 

neer, who had made experiments and investigated the soil; that whem he 
was employed to estimate ilH‘ expimse of works he* was bound tc^ ascertain 
for liirnself by experiments cdiaracier of the soil; if he relied upon the j 

information of others, whic‘h iiumeti out to be false* or insufileitmt, 1 h‘ was | 

liable for the (a>nse(|in‘ma‘K; and the opinion was expressed that an (utgimHU' ' 

should not estimate work at a price at w’hich h(» would ind, c‘onirac,i for it, r 

for if he does lu^ d(‘(!c*iv(*H his (unplover.’* 1 

239. Architect or Engineer must Give Such Careful Superintendence 
and Inspection as to Prevent the Contractor from Making Material Omis- 1 

sions and Variations.—.When a Imildiiig is to Im» (*re(Ued aeeording to the | 

plans and spiaaiications and under tlu^ superint<*ndeiiee of an arehitc^et, arid j 

to Ids satisfacition, ]>ajmcnt in be made on the prodinUJon of his (‘ertilieate, j 

the architect must bestow smdi cam* and attention that the carpc*nU‘rs and I 

masons will not make any material variation from tin* plans and Bpcadliea- | 

^ Lotholz V. Piecller, 59 III. A]»p* ^ in irnikinf/ n minry. MoCIaithy 

^Irvin^: Morrison. 27 (’. P. (Upper r. HfunT. a Kium. 227; ini( sir Halsey v. 

Canada) 242; imt ses Vigc*ai)t v. Sc'ully. 20 Ho)>bs(Ky.). 22 S. W. Hep. 415. 

Ill App 427; Shipman v. State, 42 Wi*. Mon<*vp<*nnv «. Hurtliuid, 1 (’. & P. 

881, which held that monthly e8timate.s 252 11824), 2(1 A P. 278 [1820); ami m€ 
need not be accurate. Whiity v. Lord Dillon. 2 K & F, 67. 
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tions wliicli ordinary care and attention, when bestowed by a competent 
architect, would detect and prevent, or detect in time to be remedied.^ If 
he fail to bestow such care and attention, and damages result to his 
employer, he loses his claim to compensation for so much, notwithstandincr 
the owner may have a remedy against his contractor. This is tru^ 
though the owner may have settled with the contractor in full after 
architect had refused to give his certificate, which the contract re'^ 
as a condition precedent to payment for the work.’* 

When the contractor, by the terms of the contract, agreed tc ''— - 
work himself, and made a mistake in the height of certain 
the floors, and it has been proved that the architect has dili^ 
tetuled the progress of the work, it was held that such a defect . 
able to the architect under the circumstances of the case.® This , 
was reversed in the superior court, and the case was carried to 
of appeals and the decision stated sustained, but with dissenting 
The ground of reversal was upon the question of fact whether or not unt; 
architect was diligent in his attendance upon the building,and if he ^^had 
b(‘Btowed as much personal attention upon the building as was necessary, 
and that the variations mentioned were not caused by carelessness, negli¬ 
gence, or inattention on his part.” Considerable stress was put upon the 
faict that the contractor was by the terms of his contract lay out 
his own work,” The majority of the appellate court agreed with the 
refer(M% who had inquired into the case, that a mistake on the part of the 
builder by which windows in the front of the building were 2| inches 
higluu* than those in the rear, was not such an error as the architect was 
bound to discover in his regular superintendence of the progress of the work. 
Hc^wever, the rule} laid down, that an architect is responsible for his failure 
to bestow such care and attention as shall detect and prevent material and 
important variations from his plans and specifications, remaiiis unques¬ 
tioned.** It is the architect/s duty to discover and guard against all such 
dc‘feets as (‘-an be prevented by the exercise of the ordinary skill and atten¬ 
tion of a pc'rson of his profession and in his relation.^ The nature and 
<^xi(‘nt of an architect’s duties has been held to be a matter of fact, and not 
of law, to be c](*U}nuiiied by the jury from the evidence of the case, guided 
l>y prop<u’ instru(!tious from the court.* 

On the saiiu} ground, building inspectors who are required by a city ordi- 
nauce to in.sp(‘ct buildings in the course of their erection, and to see that 


J V. IbiwFOii, 2 Bosw. (N. Y.) 

” PrttTson tK Knwson, supra; accord, 
Vwvsim V. Tyndall (Tex.), 28 H. W. Kcp. 
2 ;; 2 . 

a P<'t(*rKori V. llawson, supra. 

^ i^aerHon V. Hawson, 84 N. Y. 870; 
Shipman v. State, 43 Wis. 381, is another 


case that would have been in point but for 
the impertinent answers of the commis- 
siontTs. It was lost on account of the 
pleadings. ^ ^ . 

5 Gilman v. Stevens, 54 How. Pr. (N. Y.) 
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the buildings are erected as provided by the ordinance^ has bec^i held liable 
to persons damaged by the nonperformance of a duty imposed upon them to 
require the building to be properly constructed.* 

240. Engineer and Contractor or Architect and Builder Jointly and 
Severally Liable.— -If an architect is to oversee the erection of a house, 
and it is badly built, being' defective in workmanship and materials in 
consequence of the joint neglect or want of skill of tlie architect and the 
contractor, an action will lie against either the architect alone or the con¬ 
tractor, or both, and the one sued may be held responsible for the entire 
detriment or injury occasioned. Nor can the one sued cJaim coirtribution. 
from the other, so as to divide the loss (*<juaily between tlunn, the principle 
of the law being that it will not undertake to adjust tlie burdens of mis¬ 
conduct. Nor will the fact that tln^ owm*r lias refused t(^ pay a part of the 
money due to the (toniractor because the house was badly built bar such a 
suit against the architect. It is not a ne<*eHsary ammHinvnvv. tliat the archi¬ 
tect be responsible for ev(*ry part of the iH‘gh*ct or misconduct of tlie con¬ 
tractor. He is resj^onsible only when the negligcinui of th<» cuuitriuttor was 
Hutdi as to have Ihhui discoviU'al^Ie by the exercise of rt*asonabie care and 
skill on th(‘ part of th(‘ architect, and for tin* etT<‘ctg of m’gligiuuu* beyond 
this nuaisure thci contractor would be answerabh* alone.'* 

An ar<;Iiite(‘.t is bound only to {*xercis<* nsuHonable care, and to ust! rt‘a8on- 
abh^ means of> obsenwatitm and deb'ction in tht! supervision of the building, 
and when h(‘ appears to have dtme so, the rimre fact that iiiftnucu’ material 
has been us(‘d by tin* contractor in scmic^ instances, ami that thc^ plumbing 
had b(‘en (‘arch*ssly <if>ne, dees not establish as u matter of law tliat he has 
not fully ])(u*formcd tin* contract.® H<^ is hound tf> exii'cise, for the lu’otc^c- 
tioTi of iin^ (*Tn])loyer, a reasimable degree <»f .wkill and ran*, and will he 
liahh^ for any loss or damage* o<‘c‘asioned by a failun* ho to do; yet an agent, 
ar(‘Jute{‘t, or enginecn* c*annot Is* Indtl responsible for unforeseen and un- 
exp(‘(*te«l IoHS(‘s or damage* out of the ordinary eonrse of iniHinesH (jr of 
natural (‘Vents, and not to la* guardcal against by reasemable diligences and 
for(*sight.'‘ 

4^h(* law pn*sum<*s that an archifemt eer engima*r lias done his duty, and 
the^ burdem of proving t,o tin* eontrarv is upon tin* <*mplnyer (u* persmi who 
all{^g(*s th(^ an‘liit(‘et\s unlitin*ss or negligein*e." 

241. Owner Not Liable for Misconduct of His Architect. In g«*ne*ral, no 
acJion will lie* against the? own(*r for mis<‘on«in«*t of his arehitee*! who has 
b(‘(‘n c*mployc*d men‘ly ie) prepare? plans and spe*{‘itications and to prejcure* a 
builder to ere*e?t the huileling. In a (*a.^’e whe‘re? an are;hite(*t had made* an 

* M<‘rritt v, McNally (Mont.), 30 I^ic. Gilman t*. St<‘¥ens, 54 Ih>w. Pr. 11*7 

44. [iht:). 

* N(‘winan i\ Fowle*r, 37 N. J. Law 89 ?B ■' Gaitht»r v. Myriek, 0 Mo. IIH; LampU‘y 

Vromn) [1874]. v. Scott. 34 Misa. 533; accard, Htyleis v. 

^ Hubert Aitkin. 5 N. Y. Biipp, 839. Tyler, 04 CcanL 432. 

^Johnnou ®. Martin, 11 La, Ann. 27; 
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estiiriate of tlie work and materials necessary, and had represented to the 
builder that they were correct, upon the strength of which the builder 
made a bid and entered into a contract, it was held he could not recover 
against the owner for the extra cost, the estimate having been greatly below 
the actual cost, that the amount of his recovery was limited to the contract 
price. To entitle the contractor to recover more than the contract price 
three things must be made out: (1) that the architect was the owner^'s 
agcuit; (2) that the arcdiitecd was guilty of fmud or misrepresentation; 
(:i) that the owner knew of it and sanctioned it. If these facts were not 
shown, and there had hcnui mistionduct on the part of the architect, the 
contractor’s remedy must be against him,'- 

A dictum api)arently to the (Contrary was expressed in a later American 
case, in which an engineer regularly employed by a company in chai’ge of 
the (M)mi)auy’H works, under whose direction and constant supervision the 
works wore performed, was (I(*(dar(Hl a special agent of the company (not the 
agent of the contnmtor) as to nu'usuremonts and calculations made by him 
and his assistants, and if thc^y were not correct, and extra and unnecessary 
work and expcmditure should result, the loss ought not to fall on the con- 
tra(d.or, but upon the company. ^Phe facts of the cases differ materially. 
In the latt(u* ttase the* (Contract (‘xpn^ssly stattvs the engineer to he the engineer 
of tlie c.ompany, although by its huuns nothing could be done contrary to 
the stipulations of the (‘ontracd. without tlie written consent of the com¬ 
pany; vet also by its terms tlu^ (urntnud-or was entitled to rely on the actual 
instrucaionHand dirtHdaiUisof tlu' migiiieer within the scope of his authority.* 
Thi‘se powers would make him an ngmit; but the cases maybe distinguished 
furtheu* in that in the former (uise the estimates were made and submitted 
to the e.oninudor htdorc! tlu^ contracd. was made, and the builder accepted 
thmn cm faith, while in the lattcn* cam the estimates were a part of the con- 
iracd. and necM'ssary to its pcTfornmnce. 

A (‘ontra(d,or who pm-fcumiH c‘xtra work upon the assurance of an engineer 
of the company that it will In* paid for or allowed by the company without the 
authority of tin* (Company <»r thc^ r<‘qui.site formality prescribed by his con- 
tracd. c*aniiot rec*ovc‘r from company; he must look to the engineer for 
compensation, if In* na-ovcTH at all, wiiic.h will depend upon what personal 
liabilil v t}i(‘ cngimMC* aHHUirnsi in ordering work.* '’riiere is, moreover, an 
elmnent of m‘gHgcmc«mm the part of the builder in accepting the estimate 
of tin* are.iiitcci, and in not making an c'.stimate hiniscdf or having it made 
hv tin* mifiinccr of his own Kc*h*etion. Ariotlnm case illustrates the element 
of m‘glig(*n(a^ more st.rikinglv, in whicdi a huildcu’ had agreed to sign a con- 
trac’t to «*x<*(*utt* for a dedinite Hum certain works described in some rough 


* HerivncT v. Pusk, L. R. 1 (k)m. Pl(‘as 
OiH. 715 [IHOUj. 

* Seymour Long Dock Co., 20 N. J. 


Ken mflSeO]. 

^ Woodruff B. & P. Ry. Co., 108 K 
Y. yo ims]. 
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sketches and verbal explanations of an architect. The architect sub¬ 
sequently sent to the builder a contract to perform, for the sum previously 
agreed upon, the works delineated and described in certain plans and 
specifications thereto annexed, and which differed materially from the 
works described in the rough sketches and verbal explanations on which the 
builder had made his tender. Having signed the contract and proceeded 
with the work, it was held that he was not entitled to any relief, that the 
mistake under which he had signed the contract was due to his own negli¬ 
gence.' 

242. Engineer and Architect are Liable to their Employer and to Nobody 
Else. —An agent is liable to no one except his principal (his employer) 
for damage resulting from an omission or neglect of duty, or want of skill 
or attention, even though such omissions be with a malicious intent to in¬ 
jure a third person and have that effect.’ An architect or builder of a 
public work even is answerable only to his employer for any want of care or 
skill in the execution thereof. He is not liable to third persons for acci¬ 
dents or injuries which may occur after the completion of such work.’ 

A manufacturer is liable only to the purchaser of his goods for defective 
materials and for want of skill and care in the construction of the article 
sold. A third party injured may not sue the manufacturer* unless the 
negligence is imminently dangerous to others, as when a druggist makes a 
mistake in labeling or compounding a medicine.^ 

A distinction has been made in law between a tort to a third person due 
to the omission of some act or obligation to the public, and the commission 
of some act amounting to a tort. When he omits to do some duty or obli¬ 
gation which he owes to his employer and which is a tort to a third person, 
he is oiot liable; but when he commits a tort which is an injury to any one, 
there is no reason why he should not be liable for his acts, as any one else. 
Therefore, when an architect having the general charge and superintendence 
of work adopted a certain method and means of construction and repair, 
and the plan was a bad one, or the supports were inadequate, and a disaster 
resulted which was attributable to misfeasance or negligence in a work 
which the architect undertook, and in which he failed to exercise the care 
and skill which the law imposed upon Ijim, he was held responsible not only 
to his employer, but to workmen who were injured in consequence.® 

When the superintendent of a plantation neglected and deliberately re¬ 
fused to keep a drain open on the premises of his employer, by reason of 
which neglect and refusal [omission] a neighbor’s lands were fiooded and great 

' Kimberly v. Dick, 41 L. J. Ch. 38 * Wiaterbottom v. Wright, 10 M. & W. 

[1871]. 109; Losee v. Clute, 51 N. Y. 494. 

® FelUis V, Swan, 62 Miss. 415 [1884]; ® Thomas Winchester, 16 N. Y. 397. 

Downer d. Davis, 19 Pick. 72. * Lottman v. Barnett, 62 Mo. 159; and 

2 Mayor ®. Cunliff, 2 N. Y. 165. see Trustees v. Bradfield, 30 Ga. 1. 
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damage done, it was held that the superintendent was not liable to the 
neighbor, and no action could be maintained against him;* but when an 
engineer in the act of running a railway line through a Tillage drove a 
stake in one of its streets, over which a citizen fell and broke his leg it was 
held that the tort was the personal act of the engineer in running the line 
and in law it was the act of the company by whose authority and in whose 
service the work was done, and that the citizen had his election to seek his 
remedy against one party or against both parties jointly.’ 

243. Liability for Acts of Assistants.—The question frequently arises as 
to wiio is liable for the acts of assistants, sub-agents, or servants. It is a 
question of who employs or has the control of the person who commits the 
act. If an engineer selects an assistant on behalf of the company and 
with its authority, and as an employee of the company, the assistant is an 
employ(MU)f the company, oven though he receives his instructions and is sub¬ 
ject to the control of the engineer; but if the engineer has undertaken to 
do business or accomplish some task or undertaking for his employer, and 
he employe assistants on his own account to assist him in what he has un¬ 
dertaken, then the assistants are the representatives of the engineer only, 
and are responsible to him for their conduct, and the engineer is responsible 
to the company for the manner in whicli the work or business is done, 
whether by himself or liis assistants. In the latter case, the engineer is in 
a position of an iiHh‘{)eiul(mt contractor, at liberty to perform the under¬ 
taking by the agcn(U(»H of his own selection, and is responsible to his own 
principal for the due execaition of tlio enterprise by the means he has 
selected. 

The authority of the (mgim‘er to employ assistants on account of the 
company is frcapumtly implied by the circumstances of the case, as when the 
chief c‘ngin(‘er of a railroad company has been employed ^^to survey and 
(‘Htablish ” its line, it was held tliat ho was authorized to employ the neces¬ 
sary Bul)or(linateH and asHistants on behalf of the company, and that they 
bc^c^amt^ by such acd of hiring tlio servants of the company.® 

It may be a mailer of custom or ])recedonce. Thus if the engineer's 
contract of s(‘rviec do(»s not proliibit him from selecting or employing his 
aHHisiants, lu 5 may show that it was the custom for engineers to hire their 
own assistaniH, in order to estahlisli the relation of master and servant 
betwtam ih(‘ (Company and his subordinates." 

* Frlfns r. Swan, G2 Mi^w. 415 ri8H4j. Mm. 581; 'o. Duluth, etc., R. Co. 

“ (iitnlioT r. Wrsti’jrn N. C. K. Co., 87 (Minn.), 25 N. W. Rep. 603. 

N. F. 525(18^21. ^ White «. San Antonio W. W. Co, 

® New Orleann, et(t., H. Co. v. RecHC, 01 (Tex.), 29 S. W. Kep. 252. 
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LIABILITY OF EXaiNEER OR ARCHITECT WHEN HIS FUNCTIONS ARE) 
JUDICIAL OR DISCRETIONARY. 


244. Not Liable for Many Acts or Omissions when His Functions Are 
Judicial.* —What has been said thus far in the preceding chapter of the 
liability of engineers or architects has been with reference to them strictly 
in their ^irofessional capacity or when employed as agents or servants. In 
other capacities and for many acts or omissions, they may be relieved en¬ 
tirely from responsibility. 

There are certain conditions and circumstances under which the law and 
the public good require that a man should be relieved from the consequences 
of his acts, within certain limits, and it happens that two of these conditions 
belong particularly to engineering and architectural practice. Either con¬ 
ditions may exist when he is a servant or employed professionally, so that 
what has been said in the early part of this chapter must be tempered and 
modified when such conditions exist. One of the conditions and circum¬ 
stances mentioned is that surrounding a judge, in his judicial capacity. 
To administer justice with freedom and security a judge must be free to 
discharge his functions after the dictates of his own conscience, unaffected 
by fears of prosecutions by persons who may have been dissatisfied with his 
decisions. This has always been the established law, that a judge was 
shielded from all liability in the exercise of his judicial duties so long as ho 
exercised them honestly. The justice and necessity of such a rule cannot be 
questioned, but this immunity from action is not confined to those only who 
sit as judges in court. It extends for the protection of every officer who 
is called upon to exercise duties which are in their nature judicial, or which 
are to be performed according to the dictates of his judgment.^ f 

Such duties when exercised by other than judges of the courts have been 
termed (lucisi-judicicd or discretionary, but if they be judicial in their nature, 
the officer may be said to act judicially and he is exempt from liability for his 
own acts. What are judicial powers has been defined as authority to hear and 
determine questions in which the rights of persons or property or the pro¬ 
priety of doing an act are the subject matters of an adjudication. Ofiicial 
actions which are the result of judgment or discretion are judicial acts." 


' Meechem’s Public Officers, § 588. 

^ Grider v. Tally, 77 Ala. 422; Meech* 

' * See Secs. 179, 180, supra. 


em’s Public Officers, g 588; Edwards -o. 
Ferguson, 73 Mo. 686 [1881], many cases. 

f See Secs. 172^180. 
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The fact that the person often or usually acts ministerially is immate¬ 
rial; he is equally extunpt from liability in those cases in which he acts 
judicially.* The principle embraces the actions of arbitrators in their de¬ 
cisions upon the controversies submitted to them;" of jurors in their delib¬ 
erations and verdicts; of aldermen in determining who shall be given a 
contract for work.^ 

245. Attempts have been Made to Discriminate between Judges in Court 
and Judicial Officers.—An attempt,” says Dillon in his Municipal Corpora¬ 
tions, has been inadt^ in some erases to make a distinction between those 
oilieers wlume duties lie outsi<lo the domain of courts—the so-called quasi- 
judicial olHcers—and the judges of courts, to the effect that while the latter 
arc exempt, tlu^ former may be made liable if their motives were corrupt or 
malieJous/’* This distiticlion however he believes not to be well founded. 
If the uedion is really judicial, the immunity which adheres to judicial action 
should applitni wliether thc^ officer sits upon the bench of a regular estab¬ 
lished court or not. If thci ac’.tion can bo maintained by the allegation of 
improper moiiv<‘S, no litigant would fail to allege them, and the public officer 
might h(^ (‘onstantly calhal upon to defend himself from actions brought 
with nn>tiv(*h fully as malieiouH as those which are alleged to have inspired 
liiin. Public, pelicy riMjuire.s that all judiiual action shall be exempt from 
(pi(^sti(»n in privatt* suits, and the hivd. eonHid<n-ed cases so declare the rtileP 
Tlu^ n‘ns(ms given apply with (a{ual f<H-c.(^ to all judicial action, to arbitrators," 
to «»ni«*crs,^ and te nuunlxu's of a (iomnion council who have 

willfullv and cnmiptly rt‘fits«*(l lo aecc'pt a bidder’s proposal for doing certain 
pul)lic. work. It is said “to h{‘ th(‘ w(‘ll-s(d.tl(Ml rule of law that no 
pnhlic*. (d!h‘er is respoimihle in a civil suit for a judicial determination, how- 
evc‘r (*rroneous or wrong it inav he, or liow(‘.ver malicious even the motive 
whicdi pnHiuc 4 ‘d it.”" In anotlier case th(‘ rule was said to extend to judges 
from tin* highesi to th(‘ low(‘st; to jurors ami to all public officers whatever 
name th(*v h«‘ar in tin* cxoj’oisc of judic*,ial powcu*.*' 

246. Engineer's or Architect’s Judicial Status.—It is a universal custom 
in oonsfructiim coiiiracfs t.o {*onHtitut(‘. thi*. engimavr or architect a referee, 
umpir<* or arbitrator for tli(‘ {ict,(*rinina.tion ol ([lu^stions in dis[)ute, oi of 
mattm-H of fatds ma'cssary to Ih^ dcbu-mimal in order to complete the works 
or tc^ pay for thorn. In detcuunining suc.h (piestions the engineer or archi- 
ttH‘.t a(its judicial I y. He is in inucJi the same position as a judge, and slioiild 


eiie.d Uy Attorn(‘y8 for Aprlluiits; lUmrd of 
.Hff/foU ifi ettriiiKj srhtm! IttiilditiffH, Wall 
V. Tnnnbfill. 10 Mich. 22H; AuHesHOj', Sicbi^ 
t?. San h’ran(‘iH<M) (( !al j. hi Par Kcjk ‘lOO. 

» Public (Hllccr.s, y 

® .bales p. brown, h-l Iowa 74; Pappa t). 
Ecoc. L. U. 7 (I P. .Via, 

Pna Kivci (Jus L. (h>. r. Donnelly, 2.7 
Han Dillon’s Municipal ('orp’ns. 

^ Iloirpiit V. biglt‘y. 0 Hinnpb. 

230; Baker®. Btate, 27 Irnl. 4S5; Chieker- 


ng ®. Eobin.son, 3 Cush. 543; Gregory®, 
n-ooks, 37 Conn. 365. 

^ M(‘ec,hem’s Public Officers, ^ 5bS; 
3r:i(Ilcy ®. Fisher, 13 Wall. (U. S.) 335. 

« Jones Brown. 54 Iowa 74. 

^ Ghainbcrlain ®. Clayton, 56 Iowa 331. 
8 Fast River Gas L Co. ®. Donn(‘lly, 93 
Sr. Y. 557; semble, Jones ®. Brown, 54 

^^'^Wcaver v. Devendorf, 3 Den. (K. Y.) 
117; Xurpen Booth, 56 Cal. 65. 
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have the same protection. His judgment should be rendered free from the 
dictations of other judges; it should be a result of his own honest convic¬ 
tions and studied conclusions; he should act without fear of subsequent pen¬ 
alty, and should be exempt from annoying litigation before other tribunals 
on account of his decisions. Such is the established law. The engineer or 
architect need not be an arbitrator in the strictest sense, it is enough if he 
be in the position of an arbitrator; if he be a person by whose decisions two 
parties, having a difference, have agreed to be bound. If he undertakes to 
give a decision between two parties as to any matter, though he may not be 
an arbitrator in a strict sense of the word and is not bound to exercise all 
the judicial functions that an arbitrator would have to exercise, nevertheless 
he is not liable to an action for want of skill/ 

In such cases it was found so difficult to discriminate between want of 
skill and negligence that it was later held that the engineer or architect, 
when acting judically as a referree, is not liable for want of care or negli¬ 
gence; that the parties having submitted questions for his determination and 
having agreed to be bound by his decisions, must abide by it.® It has been 
intimated by excellent authority that an arbitrator would not be liable to an 
action even for misconduct, and he sustained the proposition by the state¬ 
ment that he could find no case in which such an action had been brought.* 
Justice Brett, in regard to the referee being a professional man, said: '^I 
apprehend that the principle of law which forbids an action for want of skill 
or care against an arbitrator or a g^^a5^-arbitrator is just as applicable to a 
skilled or professional arbitrator as to one that is unskilled and unprofes¬ 
sional, and that the fact of its being his business makes no differ¬ 
ence. This case must occur constantly. It must constantly happen that 
parties are dissatisfied with the decision of an arbitrator or ^^^^^f^z-arbitrator, 
and yet we find, notwithstanding the facility with which speculative actions 
for negligence are brought on the slenderest grounds, that there is no pre¬ 
cedent for such an action for negligence, and I am not disposed to lay it 
down for the first time that such an action is maintainable/^ * 

No action can be brought by the contractor at law, against the engineer 
for not certifying, where the contractor's remuneration has been made, by 
his contract, contingent upon his obtaining the engineer’s certificate that the 
work bargained for has been executed, if the engineer was not a party to the 
contract, even though the engineer’s refusal to certify has been the result of 
fraud or even of collusion with his employers. The proper course for the 
contractor to adopt is to proceed against both the engineer and company; 
whether in a court of equity or at law he must include the company who 
contracted with him.® 


1 Pappa -y. Rose, L. R. 7 C. P. 32, 525. 

2 Tharsis S. & C. Co. -y. Loftus, L. R. 8 
C. P. 1 [1872]. 

® Watson on Arbitration [3d ed.], 112; 
Speck i). Phillips, 5 M. & W. 283. 


^ Tharsis Sulphur & Copper Co. v. 
Loftus, L- R. 8 C.P. Gas. 1 [1872]; Pappa 
Rose, L. R. 7 C. P. 32, 525. 

® Speck D. Phillips, 5 M. & W. 283. 
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247. Engineer or Architect Must Not Act Erandnlently —The miscon- 
,uct innst not amount to fraud or collusion with one of the parties against 
he interests of the other party. Por a later English case is authority for the 
tatement that an action of tort will lie by a contractor against an architect 
dio fraudulently and in collusion with the owner refuses to certify that he 
3 satisfied with the work done, whereby the contractor is unable to obtain 
►ayment for his work.^ No such action had previously been allowed, but an 
,ction had been allowed for maliciously inducing another to break a con- 
ract,^ and the action was permitted on that precedent. An opinion has 
Iso been expressed that an action would lie against parties who fraudulently 
prevented the architect from giving his certificate.^ In the absence of fraud 
ir collusion, the contractor has no remedy against the engineer or archi- 
ect.*" 

In a comparatively recent case, in which a contractor brought suit against 
m architect, an allegation that the contractor had signed the contract under 
he belief and expectation, as the architect knew, that he, the architect, 
vould use due care and skill in making his estimates, but that he did not 
ise due care and skill in ascertaining the quantities, and neglected and 
‘cfused to ascertain them in the manner provided, and had certified know- 
ngly and negligently for a much less sum than was the net balance payable 
;o the contractor, was held not a sufficient allegation of fraud to sustain the 
iction. That the functions of the architect in ascertaining the amount due 
;he contractor were not merely ministerial, but such as required the exercise 
)f professional judgment, opinion and skill, and that he therefore occupied 
;ho position of arbitrator against whom the action would not lie,no fraud or 
jollusion being charged." A further allegation that the architect refused to 
reconsider the ccn-tificate and estimate and to allow the contractor to point 
)ut to him the errors in the bills of qantities, gave him no more rights to an 
iction against the architect." The judge said: I do not intend to hold that 
bo all intents and purposes the architect is an arbitrator, but I think the 
iuties are analogous to those of an arbitrator. His duties are matters of 
judgment rerpiiring the exercise of opinion and discretion; and it appears to 
me that the architect in this case is an arbitrator to this extent, that he is from 
beginning to end to keep an eye on the work, in order to exercise a judg¬ 
ment in the matter.^^’ If fraud, collusion, or bad faith had been charged, 
the court expressed the opinion that an action could have been had against 
the architect; and it seems one could have been maintained if the architect s 


i Ludbrook tJ. BarrciU. 30 L. T. R 610 
1877], 866 also Byrne ?). Sisters of Ehza- 
clh 16 Vroom 2l3; (niisnir. Schipper, 51 
I. J Law 1 (1888], AUy’s arguments. 

^ Lumleg V, Gye, 2 E. & B. 216. 

* Milner tj. Field, 5 Exch. 829; accord, 
iatterby t). Vyse, 2 H. & 0. 42. 

- Clarke id. Watson, 18 C. B. (N. S.) 278 


118651 

^ Stevenson “D. Watson, L. R. 4C. P. D. 


148 [1879]. 

« Stevenson v. Watson, supra. 

Pappa 1) Rose, L. R. 7 C. P. 32, 525. 
The Tharsis Sulnur & Copper Co. v. 
Loftiis, 42 L. J. Rep, (C. P.) 6, and cases 


cited. 
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duties had been merely ministerial.' Eussell, in bis Law of Awards, lays the 
game law down, and says: An action will not lie against an arbitrator for 
want of skill nor of negligence in making his award, nor for the like cause 
against an engineer or architect employed to determine matters as a quasi- 
arbitrator; but an action will lie for fraudulently withholding his certificates, 
under which alone the contractor was entitled to payment, though no costs 
be prayed against the engineer/^ ® 

When an engineer is made a co-defendant with his company, he is notin 
general bound to giye his reasons for making his award. An award may be 
a bar to such discovery in a suit in equity, but if fraud, corruption, or par¬ 
tiality be charged, they must support their plea by an answer showing them¬ 
selves to be impartial and not corrupt, for it would be inequitable to leave 
them at liberty to cover their own misbehavior by their own award. So if 
fraud and collusion are imputed, and the certificates are declared insuffi¬ 
cient, and certain items specified as evidence of the fraud, the engineer 
cannot protect himself, by his character of arbitrator, by denying the 
fraud in general; in his answer he should answer as to the particular items 
specified.® 

248. Engineer is Liable to His Employer, when He may Hot be Liable to 
Contractor.—A later Canadian case, after a careful review of the authorities, 
lays down the same law, but distinguishes between an action against the 
architect by a contractor and one by his employer. With the contractor 
there is no implied contract to exercise an ordinary degree of care and skill, 
while with the owner he is in the same position as any other professional or 
skilled person, and is responsible if he omits to perform his work with an 
ordinary and reasonable degree of skill and care, whether it be in the prep¬ 
aration of plans and specifications or in the doing of any other professional 
work for reward.^ In delivering the opinion, his lordship, the justice, said: 

am prepared to rule that you cannot recover any damages from the 
architect for any loss you have sustained in having a poor building without 
fraud. The only question that you can show is that he has not done the 
work for which he charged; that is all. The case is exactly the same as one 
in which there is an arbitrator. I have always thought the position of an 
arbitrator a most absurd one. He has powers given to him that are given to 
no other being in the world, and it results in hard feeling and litigation; 
but the parties, if they choose to enter into such a contract, must abide by 
it. Having put him in the position of sole arbitrator, they have to show, it 
they want to hold him liable, not that he had exercised a very poor judg. 
ment, or that he is unskillful, but that he has been dishonest and fraudu¬ 
lent. If you can show me he did not do the work for which he has charged, 
he cannot recover. If you show he did it negligently, I am afraid you have 

‘ Stevenson v. Watson, 48 L. J. (K S.) « Russell Law of Awards 502. 

818 [1879], •‘Badgley «. Dickson, 13 Ont. App. 494 

^ Russell Law of Awards 497. [1887], 
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no action. The present case is, in my opinion, broadly distinguished from 
those relied upon by tiio contractor in support of his claim. The principle 
affirmed or established by those cases is, that it is not consistent with pub¬ 
lic policy that an action should lie against an arbitrator or ^wasf-arbitrator 
whose functions are of a judicial nature, for negligence or want of skill ip 
the performance of his duty as such. The justice and expediency of such a 
rule is manifest. When two parties agree to be bound by the decision of a 
third party on a matter in dispute between them, or upon which a liability is 
to arise on tho part of one of them, they take him, as it is said, for better or 
worse, and there is no impli(3d obligation on his part to bring any particular 
amount of care and skill to tho performance of the duty, if he undertakes 
it. All that is required of him is, that he shall act honestly and faithfully 
to the best of his jiuigment/^ 

As a proftmsional engiiioor, <"ho was bound to exercise ordinary care and 
skill, but when he iHKmrue tho person who was to determine a dispute, he 
was a person filling a position wliich brought him within an exception well 
known to the law of England, viz., that a person who is appointed, and is 
acting as an arbitrator to deterrniiK^ a matter in difference between two or 
more p(u*Hoim, does not enter into an implied promise to bring to the perform¬ 
ance of the duty (‘ntruBi(Hi to him a due and reasonable amount of skill and 
knowledge. Tin* ({uestion in one of implied undertaking, and the law says 
therc^ is noiui nucdif’ * 

(^ase of Stevennon t\ Watson, 4 (h P. 1). 148, was an action of a con- 
traetor, under a building (a)ntrac.t, against the architect of the building 
for not using due care ami skill in UH'asuring quantities and ascertaining 
the amount to 1 h‘ paid !>y the owners, and for negligently certifying for a 
nnieh lc‘SH Kurn than the baljunu^ due to tlie plaintiff. The contract (to 
wliieh the arehiteet was n(»i a party) substantially provided that the con- 
traeior and tin* owinn's sliould be bound to halve all questions or matters in 
dispide whieJi might arise fiuring tho progress of the works to the architect, 
whose fltMMHions would bo final atnl liinding upon all parties, and that the 
c*on{ra(‘tor uamld In* paid upon tlu^ (‘,<‘rtilieat(^ of the architect. It was held 
that, t he arehit(‘et wa- not. liable, on the ground, as stated by Lord Coleridge, 
(I J., that it. was within tdn* aut.hority of the eases which decide ^Hbat where 
the e\(n*eis(* of judgnnnit or opinion on tlui part of the third person is necessary 
])etw<‘<‘n two piM'sens, sneh as a sidhu’ juid huyer, and in the opinion of the 
seller that, judgment has b<‘(m ex(u*(dsi‘(l wrongly, or iinpropeily, or negli- 
genflv, or igiiorantJv, an will not lie against tho person in that posi* 

lionf’ It was pointed out. that tlH‘r(*. was no direct contract between the 
(‘ontrafdor anci the arehit<*et, and tlustiee Denman said that it appeared to 
liim that the arehiteet did not, by uiubirtaking the office of arbitrator, 
nmlerlaki* any cluty amounting to more than tliat of honestly performing 
lii.s functions. 

Uhatt, J., in Papa®, liose, L. K. 7 C. P. 40. 
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In all tliese eases and others which might he cited of a i^iriiihir iiiitora, it 
will he seen that the action was against the arbitrator, foinideil npon the 
breach of a supposed implied luidertaking to perform his diitj m smdi with 
an ordinary degree of care and skill, and the action failed no such 

undertaking was implied by law, and there was no caiitra<*t, or 

implied, between the parties out of which any <dher duty or lialiilify could 
arise. In this case the act and counter-claim are hascti u|ion a di.^li!if*t cam- 
tract, by whicdi the architect was employed as a skillcti profrg'Mioiiiil person 
to perform certain services for rewunbami he i?4 m,t, in my opiniiim a!»i^oIve(i 
from the usual obligatiouH attacdiing to smdi a<*ontriui In twecu his employer 
and the builder. He may as arbitrator have determim/d lietwcen thtuii as to 
the performance of tliat c'ontract, in a manner which assiiUiCH that hit has 
properly performed his own duties.’ 

249. Engineer or Architect may Owe a Double Duty to His Employer, 
viz., as an Arbitrator and as a Professional is i»aid U* lie an anonuily 

that while the plaiutifl (‘unuot be sued in hischaructerof arlufriifor or tpimi- 
arbitrator, he may yet be liable f«*r a loss iH^casioned by bis want of skill or 
want of care in another form of action. I'he answer sniipty is that he has 
entered into a coniracd whit‘h makes him s**. It wcmld be an extriiordinary 
result if we were obliged t<^ liold that tlic lamtraet which the owner maken 
with the architect bn* his own pnitcotiun is nonrralizfMl by or iiictmsjsteni 
with a provision inirodm*t*d into a ditbu'cnt i*«mtntct lictwciui tie* owner and 
the builder f(U* the purpose td preventing or settling di ‘putr4 un hi'tween 
themselves. Ah archit(‘c‘t lie is in the same p«»s;iiMn as any oilier proff*.^siomi! 
or skilled j)er8on, and whetlicr it b(‘ in tin* pia paration of plans and spcrifl- 
cation, or the dcung of any profossional work for row.trd. he is respon¬ 

sible if he (UuitH to clo it with an cu’dinary de*ir*'e <»f rar»* and sk:!!.’ 

^riie case is autiiority for ihi*Htatomont that thi* ownor drav saorifirc otlicr 
rights and privilcgrs, and it is not cl»*ar wjjy ho might mu sMTilioi* hln cam- 
tract rights as well, ''rin* arohit(H‘t is rf*spons4bic to log (.wm-r f«*r tlnMicfcot- 
ivc and inferior manner in whioh the work hail b(*f‘n «hm»\ and the* infmior 
materials cmploycib whicdi was the rosull of his noLdigt-nc** aiid want of care 
and skill in ilH‘ perhurnmnot* of thii liuty whioh ht* imd Imh-u rctuinml tti do, 
and which h(^ had undortakon to do.* 

Tlie appli(‘ation of tin* rule Brrjm to have bom antioipatod in a recent 
Illinois case, hut it was distimUly dccieh'd that he wan homml onlv to eter- 
cise so much can^ and skill as hc» had lM»und lomsidf to lioHftiw upon 
the work. idiat it was not. a (jue.-tion to !>♦» h-ft t<» the judgimmt and 
caprice of the jury to determim^ how nnudi care and skill ought !«» Im* cxer- 

* Btulgley u. Dickinsoii, 13 Ontario App. Me tohis rnip!<iyer n -r wnnf of »..kid nrrwir- 

494 [1887]. ^ ligriH'i* in tin* .riuiusei* id a jinla-ial 

* Badgley ®. Dickinson, 13 Ontario A{>p. a<‘t. stn-h as an t»f wnik. Iiy which 

494 [1887]. It is Bubinittcd llctl this luav both jmrtii'S have agreed tc» be !«iund. 

be true enough, but would he be rchpiuihi- 
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tuHCil by an architect in superintending a building, but that the jury should 
liecide from the evidence introduced what were the duties undertaken by 
him in his contract of employment and required of him by the contract of 
construction.' It was therefore held wrong to instruct the jury that a duty 
was impostid upon the architect to make a special inspection of the work to 
satisfy himself tliat the i)articular work for which the certificate was asked 
had been done properly and according to the plans and specifications before 
issuing his certificate, no such specific duty being imposed by the terms of 
the contract.' 

In a ea8(! where general averages wore incurred in a ship’s voyage, and 
it bctcame necessary to adjust the losses, and it was agreed to refer the mat¬ 
ter to an average adjuster, it was held that the adjuster was not liable for 
want of care in the iierfonnanee of his duties, as he was acting in the 
capasuty of an arbitrator between the parties.’ 

249a. Engineer’s or Architect’s Knowledge Is the Employer’s Knowl¬ 
edge.-'ro be ('xcused from negligence under Judge Cooley’s definition there 
is another duty wliich an employee owes to his employer, and that is a due 
and projuu' notice of those conditions and things which precaution and 
vigilance would jtrompt him to give. Of all classes of cm ploy oos there are 
few on whom this duty is more incumbent than upon the engineer and 
architect. It is (tne of Ihe chief functions of his ofiico. 

It do.'s not, it seems, matter how the engineer obtains his information, 
irheobtaims his knowleilge while acting for his cmi>loyor, and afterwards, 
while aiding further, fails to eommunicahi it, the employer is as fully bound 
a.H if the eommiiidcatlon had been made. The pos.session of knowledge, 
however ai-quired, when acting for the employer, is knowledge to the prin¬ 
cipal.’ 'I'lie agent’s obligation Ls just as strong to discloso knowledge when 
derived in a transaction for his own benefit as in a transaction for the 
benefit of hi.s employer. What binds the principal is the knowledge pos- 
.«!• mmI by the agent when he comes to acts, and the principal is bound in 
.^ueh easi- whether it is eommunicat(-d or not, and without regard to the 
mode in which he acquired it.* However, it is usually held that notice to 
an at'ent before the agency begun or after it is terminated will not affect 
! lie employer, and the notice should be within the scope of his agency or 

“ It is u tliiiy in ;in (‘.ni})loy(*(^ not to givii notice to the proper 

ulli.M.rs of his emnpany of any faid. alTetdlng the performance of the duties 
of the company to the piddie occurring within the department under his 
HiiiM-rvi.non.”*' It was so held when a condnetor failed to report the 


» Virruiit r Srully, 20 Bra<lu<*ll {Ill. 
Apib - -ni* ! 

''riKUMH* H. A' r.ofius, L H. H 

(• p, TnH 1 |1 h72|; and fiff Itiwan-ll; 
2 Ihlluii'h Munir. (!..r{>’iiK, 227. )ioir. 

* I ftion Hank r. (‘aninbrll. 4 IIuii 21)4. 


^ Tiic Tciin. Nal’l Bk., 9 Heisk. 


479 [ 1872]. 

•* 1 Arncr. & Kiig. Ency. Law 421. 

« Judirc Ooolny, in Davis v. Detroit & 
Mil. K.'Co., 20 Mich. 100 [1870]. 
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incapacity of liis engineman/ and when a track-repairer failed to advise his 
conapany of the condition of the road-bed. If he knows, or by the proper 
discharge of his duty should know, of certain defects, his knowledge, or 
that which he might have acquired, may be imputed to his employer, the 
railroad company.* 

The same rules, without doubt, would hold with regard to an engi¬ 
neer’s knowledge of the road and structures of a corporation. It has been 
held that a company was chargeable with knowledge and negligence for fail¬ 
ing to repair, when one of its employees, whose duty it was to observe the 
condition of its bridges, or keep them in repair, had actual or even implied 
notice of defects therein, or when, by the exercise of reasonable diligence, 
the employee would have known of them.® So it has been held that a 
notice to an engineer appointed by a company to supervise and direct work 
of an alteration in the structure, supposed by the builders to be an improve¬ 
ment, is a notice to the company." 

To impute knowledge to a corporation such as would imply a ratifica¬ 
tion or an assent to the acts, admissions, or declarations of an engineer in 
its employ requires something more than the knowledge of the engineer 
that the work was being done or that it had been done by his orders.® 

The status of an engineer or architect and his relations to his company 
or employer when he is on the witness stand deserves a passing notice. 
The engineer or architect enjoys no such privileges in court as his brother 
attorneys or physicians, though he be employed in a professional capacity. 
Communications between him and his employer are not, it seems, privileged. 
He may be required to testify in regard to matters and communications 
between himself and his employer, and may be required to produce letters 
he has written to his employer, even though they be of a private and con¬ 
fidential nature.® The same is held of a banker ^ and of clerks and servants 
in general.® ISTor is the architect or engineer regarded as a confidential 
agent of his employer so as to be liable for disclosures in regard to his em¬ 
ployer's intentions to build,® or where he is to build,^® if he has neither 
agreed nor been requested to keep such facts secret. It might be a ground 
for discharging him if he were a servant in the owner’s regular employ.* 


^ Davis V. Detroit & Mill. R. Co., mpra. 

2 Porter Hau. & St. J. R. Co.. 71 Mo. 
66 [1879]. 

2 46 Iowa 109; semhle, Indiana B. &W. 
Ry. C(>. V. Adamson (Ind.), 15 N. E. Rep. 

5 [1S88]. 

Danville Bridge Co. v. Pomroy, 15 Pa. 
’St. 151 [1850J; and see O’Brien v Mayor 
(ISr. Y. App.). 35 ISr. E. Rep 323; and 
Halsey d. Hobbs (Ky.), 32 S. W. Rep. 415. 

® Many cases cited by counsel in Wood- 

* See Sec. 


ruff®. Rochester & P. R. Co., 108 Y. 
39; Wolf 'y. Des Moines & Ft. 1). R. Co., 
64 Iowa 380; Renton 'o. Momiier. 77 Cal. 
449. 

« Page V. Ward, W. N. 1869-51. 

Lloyd v. Freshfield, 2 C. & P. 325. 

® 19 Anier. & Eng. Ency. Law 155-156. 
® Havens d. Donahue (Cal.), 43 Pac. Rep. 
962. 

Green u. Brooks (Cal.), 22 Pac. Rep. 
849; but see Wills v. Abbey, 27 Tex. 202 

204, supra. 


OTIAPTEE XII. 


I^IAIELITY OP KKGIKKKR OU AKCraTKCT WEEK A PUBLIC OFFICER. 

260. Position of a Public Officer.—Another cai)acity in whicli one is 
eXiHiipt from liahilitv for the want of care (?) aiul skill is that of a public 
What has been said of judicial or discretionary duties in general 
{xpj>li(3s ecjually t<^ public oHu'era wlum their duties arc judicial or discre- 
tioiiurv, but tiu*n‘ an* furih(*r considerations in the case of public officers not 
pr<-Ht*nt in the (*inploynu‘nt of the privaU^ individual. If public*, officjcrs were 
lialile for tin* want of skill and capacity, or were likely to be emailed upon to nu‘et 
obi ipitioiiH which tlu*y assunu^ on hdialf of and for, tlui hcmdit of the public, 
it in safe* to say that tht^ full ranks of offic.cxsc'ekerH would l)e greatly reducaid. 
Ati offitau'who has hec*n <‘lc‘cted to his position, and who must undertaken 
< 3 Vf*ry task pr<*HcnttMi within the scope of Ids dutic's, and who has no choice 
aa to whether he will acU. or dcnlinc^ to a(I«,and wdio must K(‘rv(^ whoever c,alls 
upon him. is in a diflcMamt position from a scu'vant or [)rof(*Hsional man who 
Holbdts employnmnt, and can serve* or not, as he will, former is Tiot 

Hiibjeri tn ah a<*tioii at law by an individual urd(*ss hc^ has faikul to pcn'form 
son It* duty whieh he <»w<‘s s{>c(Ially to that individual.'’* 

"riic* irr(‘^ponsibility <>f public oHiccrs is often a, sourc’c^ of aggravation to 
it | irivafe person, who may la* n‘({uin‘d to .stand outsid(o>f an iron partition 
zitiil pay hit taxes, or ,sf*tth* damages, whiles then county trcai.snr(*r* or city 
im.«i'inerr^ within the c‘agc smilingly tc'Ils Iiirn Ihj i.s “ v(*ry sorry, hut that he 
c^nit’l ledp it, for mi lakes will happen.'’ No doubt Ixl-tc*!* H(*rvl<‘,(^ would 1)0 
bad if publio otheers were r<*sponsihle to individuals for t.lulr nds(‘,ouduct 
aaid, incapacity in office, when* Hueh individual has Hu(T(‘r(*d in (*onH(*(|U(*nta) 
tliiToof; luit publie policy seems to re^juin* that tb(‘y should la^ (^xc*mpt from 
edvi! action, and that tiny be liable only through publi<‘ prosecaiiion."' 

< Hlicrrs .aetiini in a judicial capacity are <*xenipt from liability for tbedr 
a'*l * Hiry arc not liable f(»r injuries U) p(*rsons wh(‘n tie*ad, is piir(‘ly min¬ 
is! rial if {iiey :i(*t, wit bin t heir aut hority and it. is dom* wit.h due ea-n*. IIow- 
I 'ic prneral exemption of an oHie<‘r from liabilit.y for negligmu*!*, want 
< d* ' kill or r iyr, hojfis only when tin* officer is acting in a. gov(‘rnm(*nta.l or 
pt>lin*';il eapae i\ / and t Inu'e are many (‘ases whidi deny tin* (‘X(*m pthoii alto- 

» .sv, Soifr . H.'iiii In i. UtiU. ^ I!) Anier. A lOior. Kncy Law 4S:P 

- M'S‘a! my r. Itanrr, Kans. 'SS7 lU Aincr. A Lucy. Law 4^4, cdseB 

£l, mi;;, j. riird. 

f Aev Secs. 244-249, supra. 

247 


* Hff Set*. MU, Mupra, 




248 ENQINEERim AND ARCHITECTURAL JURISPRUDENCE. [§ 2S1. 

gether, except when the act complained of is a Judicial act or one involving 
the discretion of the ofidcer.^ 

251. County Officers and their Liability.—County officers are frequently 
held not liable in civil actions for injuries sustained and caused by the neg¬ 
lect, want of care, or lack of skill of the officer.- It has been held that the 
Judges and justices of a county court were not liable for injuries to a traveler 
from the falling of a bridge constituting a part of the public highway and 
under the control of the court, even if they were guilty of gross negligence 
in failing to repair the bridge or give proper notice of its condition." In 
England no action lies against the county surveyor for damages resulting 
from the want of repair to a county bridge," and a county treasurer in levy¬ 
ing taxes has been held not liable for his failure to properly distribute the 
taxes between the real property of a mortgagor and the personal property of 
the mortgagee.'^ 

262. County and Municipal Officers Compared.—The liability of a munici¬ 
pal officer as distinguished from that of a county officer, has been based upon 
the distinction between municipal corporation and county organizations, 
described as follows: Counties are local subdivisions of a state, created by i 

the sovereign power of the state of its own sovereign will, without the par¬ 
ticular solicitation, consent, or concurrent action of the people who inhabit 
them. The former organization is asked for,*or at least assented to, by the 
people it embraces; the latter is superimposed by a sovereign and paramount 
authority. A municipal corporation proper is created mainly for the inter¬ 
est, advantage, and convenience of the special locality and its people. A ; 

county organization is created almost exclusively with a view to the policy of 
the state at large for purposes of political organization, and civil adminis¬ 
tration in matters of finance, of education, of provisions for the poor, of mili¬ 
tary organization, of the means of travel and transport, and especially for the ^ 

general administration of Justice. With scarcely an exception, all the 
powers and functions of the county organizations have a direct and exclu¬ 
sive reference to the general policy of the state, and are in fact but a branch 
of the general administration of that policy.^^ ^ According to the principles 
of the common law, an action for indemnity cannot be maintained against 
the county court or against the Judges individually for personal liability. 

253. Liability of a Public Officer for the Acts of His Assistants.—Pub* i 

lie officers of the government are not liable for acts of assistants and sub¬ 
ordinates. Persons acting in the capacity of public agents, engaged in the 
public service and acting solely for the public benefit, although not strictly 
filling the character of officers or agents of the government, are also exempt 
from liability. Thus it has been held that overseers of highways intrusted 

’ 19 Amer. & Eng. Ency. Law 484. State X). Harris, 89 Ind. 363. 

® Wheatley 'o. Mercer, 9 Bush (Ky.), 704 ® Commissioners of Ham. Co. v. Mighels, 

[1873]. 7 Ohio St. 109; Wheatley v. Mercer, 9 

"M’Kinnon v. Penson, 8 Exch. 319 Bush (Ky.) 704. 

[1853] ^ ^ 
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with the supervision of higliways, discharging the duties gratuitously and 
beiiig personally guilty of no negligence, arc not responsible for an injury 
sustained by an individual through the negligence of v^^orkmen employed 
under them.* Trustees and commissioners acting gratuitously for the bene¬ 
fit of the public aind intrusted with the conduct of public works are not 
liable for an injury occasioned by the negligence or imskillfulness of work¬ 
men and contnuitoi nt^cesBarily employed by them in the execution of the 
work/ 

In keeping with this policy, a surveyor of highways elected by the town 
as a public and not a municipal otlujer, has been held liable in damages for 
his wrongful ac.ts only when tlicy are wanton, malicious, or improper acts in 
making or repairing higlivvays in his district;" a superintendent of streets 
in a city has been held liable for damages resulting from his negligence or 
unskillfuliu*8s in repairing a sewer, notwithstanding his official capacity; ^ 
and a Inulding inspetdor for nonperformance of his duties, which required 
liiui to inspec't the Imildings amt see that they were erected as provided by 
ordinance/ A tdaust* in a contract for the construction of a sewer which 
guarantees th<^ .stnnd supmdntendent and his sureties immunity from lia¬ 
bility drH^s not remliu* the contract voiil, as it could not affect persons injured 
by ilu! acdH of the supcrintmnhmt/ 

254. State Employees Held Liable for Negligence.—A superintendent of 
repairs <>f the state eanal.s has btum ludd ])ers<)iuilly liable for damages sus¬ 
tained by an individual through the negligeiKic of workman making repairs. 
To liave an aelion for his failuia^ to mak(^ nq)airs, it must be shown, however, 
that it was the Kuperintemhmt’.s duty to mak(5 rejiairs, that he had funds to 
make them wit In am! that he. was tin* onhau* to make them; but negligence 
and minmanageinent ahuns neiHi 1 h‘ shown for mise.ondnct in making repairs.^ 
'Fhe same has Inam held of an oOicer who was charged with the duty of keep¬ 
ing a Htr(‘f‘t in repair/ So, too, whim the state canal board lot the repairs 
of the ;date canal- hy contr.aet to a c^ontrac.tor invi^stod with the powers of a 
mm jndieial officer, the latter was held liable to one who sustained special 
daimcie from a niggle a. to do his duty and fix a lock-gate that was defective 
and tmt of rejiair." So if a contractor has hemi employed by a board of 
hralth to do a jKirtienlar act, and does it negligently, ho may be held liable 
f(*r the ('oiiHiMpnmci's. 


1 Mwvhv.m «»n VnhVc (imccm, g 

t'. St. liruiHird, 11 (N>m. li. (N. 

S ) Hi',.*/ 

® Hall r Smifli. 2 Ilijiir. !t)C; H;irriS t 
P. JcM. 1 .Manic iV S ii7. Su!!«»ij r (’larkc, (» 
TaufC. .'!P H'l liC.'iv n. St. LiaaniMl, su/u'it. 
a I{ .H- r, AU.ii/n, IM N. H. line, SIC. 

anil - s n'f» d. 

* liuftiT r, A*'lr»vortli (('al.), oS Pac. Itcp, 

ucc. 

^ .Mi-nilt r. McNally (Mont.), 110 Pnc. 
Hep. 44. 


« Hauer in Lowe (Cal.), 107 Cal. 229, 
40 Pae. H<*p. .‘1:17 (18951. 

Sh(‘[)lit!rd i). Linctolii, 17 Wend. (N. Y.) 
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^Bennett V. Whitney. 94 N. Y. 302; Rec¬ 
tor v>. Pierce. 3 Tlioinp. «Sc C. (N. Y.) 4l6; 
(inda Pt.‘Oi)le v. Adsit, 2 Hill (N. Y.) 

019; canes ciinl, 19 Amcr. & Eng. Ency. 
Law 195. 

Kohinson v. Chamberlain. 34 N. Y. 389. 
Arthy v. Coleman, 8 E. & B. 1092 
L1S57J. 
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255. Public Officers mi tbeir Liability upon Contracts Executed for the 
State.— -When a man acting in tlie capacity of a public otlicer makes contracts 
or signs obligations, there is a strong presumption of law that he cloen not 
intend to bind himself personally, nor that the contractor looks to him indi¬ 
vidually to be responsible. The government eaii act only througli its oflkers 
and agents, and if they were held pcrgomtlly lialde on tin* obligatimw they 
assume for the government, it might be dillicult to seeure tin* services of 
capable and responsible men. Fuldic policy demands tliat they be exempt 
from liability.* 

A public officer must diselosa the fact that he acts aa an officer or agent, 
for if it be not known to the (dlier party he will find himaelf hound. What 
was said of agents under jairties, in chapter on Contracts, will hold for 
public officers,***^ Where officers of a puldi<* or muiiieipal ror|t(»ration aiding 
officially enter into a contract nmlcr an inmKa*nt mintuke of law, in whicli 
the other contracting party equally participates, with i‘f|ual fqiportunities of 
knowledge, neither party at tin* time looking to personal liability, the offi¬ 
cers are not personally liable ; ami the same rub* applies to the tdlicmrs of a 
public body which is not a corporation, smdi as a sehteii distrii*!/ 

If a person sign his own name to a note followeii with “for tlie seUa*!- 
mon/** he will i)e pcrsoimlly upon tin* iddigutsm.^ 

An English case* shows lanv strong this presumpthm is with some jus¬ 
tices. It was Indd that a publii* eOicer is not respniisible cm anv ciuitracd lie 
makes in that capiuuiy, and wlumevei his rniitviicl or agn'c»ment is cfujiieeted 
with the subject fairly within tin* scopi* <»f bis antlmrity, it shall be? intended 
to be made offn^ially and in his public* charaetcu', lude-n tlie (‘cmtrarv appe^ars 
by an absolute? and unciualifh^d agnamnuit In b<* personally lialdc*. It was 
held wluin ji contriic'lor liad done extra work to pre-orve a public- work not 
oinbraced in his (‘ouiraet, upon tfu* asMiraisc*i* nf a railway <*omniis icmi-r 
having charge; of the weak, that be* wimhi pay him ; and afu*rwar«is on 
application tc^ him for pay, he* said be Wfucld >(*<• the* t*nt 5 inec*r in eharce and 
have the amount put in tie* <*;'!imate.*., la* paid for bv the g«»vcr’nmi*nt ; it, 
was held that tin; ccmimissioiter was not pc*r>«ma‘{y baldo, the amount m-ver 
havijig be(‘n paid. The- court was dividml, om* side* holding tha! in oa e of 
contracts with public agents the* pn‘sum]>tion was that the public fnifh of 
the govcrnm<*nt was rt‘liod upem, and that tho commissiom*!* in «»rdorint! lie* 
work a(?tc*d within the sc-ope of his authority as a railway c-omnasHionri ant! 
did not incur any pc-r.sonal n‘sptmKibility : ami tiic* othc-r side that the ro’i 
tract was verbal, and it shouhi have icoeu left to a jury an in who! her the 
comniissiom*!- pc-rsonally i-ontractetl and agrcc*d to pay for the wcu'k.^' 


^ Moeclicin on Puldic OnircM's, SiV.l 
’Nichols V. Moody, 22 Barb.’ |N. V.) 

^Humphrey v, Jones, 71 Mo. 62 [IHTJt]. 


^.\nd(»v«*r r. (Jrafttm. 7 N. H, 2aH. 
^Snmner v. Chandler, 2 Fngsley & B. 
(N. B.)iTr». 
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As stated under the subject of Law of Contracts, if the work is done under 
a public statute or bj virtue of a public act, and the contractor has equal 
means of knowledge as to the officer's authority, the ofl&cer acting in good 
faith will not be responsible if he has exceeded his authority. Individuals 
as well as courts are presumed to know and must ascertain the extent of the 
authority of public agents/ 

256. Officer or Employee is Responsible for His Raise Representations.— 

If the engineer or architect make false or fraudulent representations in re¬ 
spect to matters or work upon which he is engaged, he will be liable to 
parties who are misled by such representations, and suffer in consequence 
thereof whether the engineer be acting in the capacity of a professional 
engineer^ or a public officer.® It was so held when an architect ordered 
stones to complete a church the erection of which he was superintending. 
To get them, he represented or pretended that he was authorized to order 
the stones, and he was required to pay for them, notwithstanding the fact 
that they were used in the church edifice. Whether he made the represen¬ 
tations with intent to deceive, or knowing he had no authority, or under the 
honajide belief that he had authority, in any case he was held liable.'* 

257. Engineer's and Architect's Liability when Holding Office of Public 
Trust.—In the capacity of county surveyors, state or city engineers, city or 
government architects and commissioners, their relations to their work and 
to their patrons are different from those of a professional engineer or agent. 
When acting judicially or exercising discretionary powers, the public officer 
should be afforded the same protection as any other person, and he is so 
protected.^ Even when his duties are purely ministerial, the requirements 
of a public officer are not so exacting as are those of a professional man. 
While the latter is responsible for an ordinary amount of skill and capa¬ 
city for the work he solicits, the former, being elected or appointed, is not 
hold upon an implied undertaking that he does possess a certain amount of 
skill and that he will exorcise it. If it were required that such officer, 
elected or appointed, should be competent and that the incumbent should 
possess the requisite skill, many public offices would ‘‘go a begging, and the 
government service might be seriously crippled.^’ Public policy is sciid to 
recommend that they should be exempt. 

258. A City Engineer's Liability for Mistakes.—One of the most 
interesting and instructive cases reported in the books was one of a 
])ractical surveyor and city eTigineer who surveyed a lot for the owner at 
tlu^ hitter’s request, and made a mistake so that the owner’s building 
was (‘rechnl 2.2 feet upon his neighbor’s lot. It was shown that the de¬ 
fendant was a surveyor and civil engineer, and that by ordinance of the city 


^ 19 Amor. & Eng Ency. Law 500-501. 
2]iandell Trimer, 18 C. B. 786 [1856]. 
^Culver 'D. Avery, 7 Wend. (N. Y.) 380 ; 
Newman u. Sylvester, 42 lud. 106. 


^Randell v. Trimen, 18 C. B. 786 [1856]. 
^East River Gas Light Co. v. Donnelly, 
25 Hun 614; 19 Amer. & Eng. Ency. Law 
484 
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the city engineer was required to make surveys of lots within the city limits 
for private individuals when requested. The ordinance fixed the amount 
of fees he should receive from persons for whom the survey was made. 1110 
surveyor introduced evidence tending to show that he used dm^ care and 
exercised a reasonable degree of skill in making the survey, and in fixing 
the boundaries to the lot, and that he helieved the survey to be corned at 
the time it was made. 

The case was triinl before a jury, and the judg<‘ was requested hut re¬ 
fused to charge: ''That if the jury believed frcun the i*vidence that the 
defendant as city engineer or surv(‘ytm useil due care ami exc‘r(*i‘-e«i r rea¬ 
sonable amount of skill in locating tie* boundary line to jdaintifT s hd, tli© 
latter was not entitltHl to recover against the di*ft*ndant surveycjr, although 
the boundary lin(‘8 w’cre iiicorrecdly eslaldished.'' The Jury found for the 
plaintijQ:, and the surveyor exct*pte<i and movf*d for a new trial. 

In delivering its opinion tln‘ higher c«mrt saiii : “An cutfinance (d th© 
city required the city engineer to survey and mark the boumiaric*« of lots 
within the city when calhsl u]Hm ho do by private imlividualH, and |)re« 
scribed his fees therefor lli> bad no diseretam to rtduse when 

called upon to perform sueh servic'es, but this dal not emihtituto him mi 
agent of the city for that [Uirpose. NoitlnT th<‘ eitv not any private person 
was bound by the surv<‘ys la* might make when muing at the request of an 
individnjil. His nqK)rt would not be et»!adusiVe as to tho iHuiudarif^s of the 
lot. llis ccu-tilh^ate could not la* giv(m in evidom‘«' uh seuting the bf»umiarv. 
lie did not do it for tin* city. When the eorpfuaiit»n makes public improve- 
ments and he acts umho’ its diremiou, tlien le* is its ag«‘nt, ami bin act is 
the act of the city, ami if any iierson is damageti tla*reb\\ if, ami m»t be, is 
liable/’' 

Whether lie a(d(Mi as city euginem* or as a proff*SKimial Hurvi*vor, h«* was 
not bound to iln^ exc*rci,se of nmre than n'aomabit* care ami skill. If he di<! 
the work in the fonmu’ c'apjifity, la* was liuldc for negl;g«'iH*c f>r framl onlv; 
if in the lattm*, tlien In^ would not only Im- liable for ne^ihgenci* or fraud, but 
for want of skill. In ucitlmr cajumity do‘’H he iusuro tin* «*orrtM*tncH-i of liis 
work. The law exacds that of m> mam A man <'xerr*i,uug the functioiiH of 
an oTice must discdiarge his dutitss cap'fully, tliligeiit!y. ami hone, tv, and if 
ho does 80 , he will not be liabh* for damages; but when a man holds hiniHeif 
out to tln^ puhlicj as a |)rof<\ssional man he ongagos to «ln iiifU'e. H«* thereby 
agrees with tlioso who (‘niph>y him to cIm the work, not «Uilv earefnllv, dili¬ 
gently, and ]iom‘stly, but skillfully. Aioolutt* i*(»rreet nens is m»t tube the 
test of the amount of Rkill the law ref|Uir«‘H. A reaHtuialde amount of skill 
is all he is bf)und to bring to the disebarge (»f his dut.es. Upon the tidal of 
the case,the manner in whieh tin* Hiu-vey was mad»* was a material quf*stion, 
and it 'was a question to be determine»i by the jury. d’hf*y were to deter- 

Bauer, 3 Kaxis. 237 [1B05J; amb'e Sievew v. Ban Franciwa) (Cab), 47 
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mine the amount of care and skill lie did exercise in performing the work 
but the court wan to determine what amount would absolve him from Habib 
ity iti case he made a mistake. There having been testimony on both sides 
as to the manner in which the work was done, it was necessary that the jury 
be informed of the rule of the law in order to arrive at a correct conclusion.^ 

259. Commissioners of Public Works and Their Liability.—Commissioners 
appointed or employed for a special and single object, in whose employment 
there is no enduring elenn!nt, nor designed to be, and whose duties, when 
cmu|)leted (although years may he required for their performance), termi¬ 
nate Urn employment, are not offi<»er8 in the sense in which that term is used 
in the ccmstituiiou of the Hiate of Illinois.^ Clerks of commissioners intrusted 
with the conduct of public works, are not liable in damages for an injury 
maaisioned hy the nc^gligence of artificers employed under their authority.* 
A public officer has been dc»8cribed m one who occupies an office that is 
parcel of the administration of the goverment, civil or military, or is 
itself created direcdly by tlie law-making power. The chief engineer of 
a //iifwi* public corporation, like a railroad company, is not a public 
oflicau*/ 

259a. Situation of Engineer or Architect in Injunction and Mandamus 
Proceedings —Liability for Contempt.—A trying position in which an ongi- 
iie«*i is «ometinH*s placed, ami cue in which senu^ knowbalgc^ of law will assist 
him, is where preceedingH at law arc tlireabmed, or an injunction is sought, 
when by prompt and t!t‘eiHive n<dion or i>y shrewd and skillful application 
of his legal knowledge, he may <nilwit tlu*, pnaseamtor and aca^omplish the 
object whit/h othera seek to pri*veni. A striud-ure omui orcctiul, an equity 
Judge will seldom de(!ree its reiuoval or dcHtnud-ion. Htnud.un^s once erected, 
or wliose thdinife haaition, c!mra<’t«T, and purpoatss liavo not h(‘en made 
known, pr«»poHed works whicdi cannot he proviul muHanccis, because 
ihtdr purptme and ciiaraeter is unknown, arc comparatividy safe from being 
enjoined. riidi*r the protection of these and other Bafeguards the legal 
engineer is fret|uently ahh* to deff*at <q)p<»Hition to the jdaaiHof his employer.'^ 
Ilfcvever, tin* fac’t Ilia! an allegtei unlawful Htnut.ure wan comphited ])eTuling 
an aetaui t(» eiijoiii its coiiHfrurticm and mainhmaiice docis not allectt the 
right c»f the euiirt to enjoin its malntiuiance.* 

1 n jiifit t ioiiH Honu'finieH isHu** that maybe (‘vacled on technicalities, the 
r<a‘ogii iiion and prompt advantage* of whicdi may hc^ taken by an engineer 

5 Mca':i!iJvv r. Buma. r.KiuiH. 2:17 1 IHOrp; The enscs of OiekiiiHoa Tla^ Pc'ople, 
V Im *tiqur, fCJ Utwa MI; etc., 17 Ill. HU; and The* Pcsople v. Kidg- 
A!c’‘ra r Phil idriphia, 41 Pji, St, M4S hj t-f at,, 2\ l\\. <'E,^d and (\rplmne(L 

flHhal. :• DiJmiCm Munir, (h.rphiH. •; 2:17 MIiill tc. Smith, 2 Bing. 1 Tid 118241. 

naif, Hhlh iUO, r. «»n, iil N. ^ KHumou v. Pnh-man, 80 N. C. 220 [ 1882]. 

H. non. 212. Norwrh* r, Wrieht, 2 A :lrn MO Amer. it Kng. Knry. b?ov H22-»7. 

(MaHH. I im, C'hitfy’.H <%.ntra<i- |Uth Anirr. « Holmes v. (Jiilhoun County (Iowa), 66 
€«i. 1. p. 22^, Sliay’H Aernrv 22B, N. W. Rep. 145. 

Miuim P. The lVc»p.r. 45 lit. 207 [18071; 
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versed in law. If the injunction cannot be defeated or avoided, then it 
becomes his duty to employ other tactics. Whether he assumes to nego¬ 
tiate, to fight, or to beg, he should know what attitiule to take% on what 
ground to stand, and how to maintain it. These questions and cbities may 
properly belong to other officials of the company to deterrniiie, but frequently 
the engineer is the only representative present upon the works. Large! cor¬ 
porations whose works extend over a large territory, who and officers 

may be many hundred miles from the arena of troubh*, cannot decide such 
difficulties with the clearness and understanding of the engineer. They 
have to learn from him the whole story, the condition of the work, tlio 
injury consequent to delay, and then decide on as little knowledge perhaps 
as he should possess, if qualified in the principles of erigiiieering juris¬ 
prudence. ' 

The subject of injunctions and mandamus is too deep to uridertako to 
present even in the briefest manlier, and the reader must be content witli a 
passing notice of the subject. A fair understiinding of what iirecedes, and 
some collateral reading upon the law of real estate, iticdiicling iwlverso pos¬ 
session, easements, prescription, and the biw of torts will put iiii engineer or 
architect in the possession of knowledge that will certainly great! v lissisi him 
in the preservation of his employer’s property, and in carrying out hig 
schemes and projecds in spite of oppositiem and coinp(»titi<ui. 

Notice of the injunction or order must ho hroiiglit to the knowledge of 
the party enjoined.* It does not matter how the infornialion wii.s acf|iiired, 
if he knows an injunction has issued and what it contains, lie must answf»r 
for any violation of it as if the writ had lanm regularly served upmi him by 
an officer of the court.* His knowledge must lie piisitivo and ionietliiiig 
more than heresay, and some cases hold that there irinst be a persona! ser¬ 
vice of the order before one can be charged with eoniimipt for not ohryjiig 
it'" A copy of an injumdion left at a piTson’s regldeiir-e * m a riotiec to liiiii, 
and a service on a company at its oOice is om* to its directors/ and a. service 
on the mayor of a city has l)een held a notit*c* to all tlieofliccrs and mciiiliiTH 
of the city government who know about it/ incdiuliiig agi^iitHand einployi^o^/ 
If officers of a (*ompany eone(*al themselves to av(dd .^ervin*, a servicf upon 
one who acts as their attonny will, it seems, he Huffiedent/ ft has !ic«‘ii held 
that a notice could ho simi by telegraph, if it stated clearly and plaiiily 
what the party must ndrain from doing.* 

An injinietion issued })y a court of <‘om]»eteni jurisdiriiofi miint bi* fairlv 
and honestly obeyed it cannot be evaded by subterfuges or tricks/ If the 

^ 10 Ainer. A. Kni>: Eihw Law 1011. 

^ IVba’aulcy d. Palnicr. 40 Hnn (N. Y.) 

88; Sanfofd v. SSunford, 40 Hun fN. Y ) 

540. 

^ Morris v. Bradford, 10 (Ja. 527. 

* Brown tj Pace, etc., li. Co., 5 lUatc-hf. 

(TJ. B ) 525. 

* People Sturlevaiit, 9 N. Y. 263. 


® Wollcsli'v r. MnrfiiiitUoji, H Phuv. 

IHl. 

’ (Joldi-ii fiaf ' Mhi. Co, r. Yuha Co. 
S-ipiT. Cl.. f»:, C’lil |S7. 

^ In fY Bryaiif. 4 Ch I) C’afir M;tv, 
<*o* . H. (’o. r .Io!ins<»ic X. d. k«| 422. 

* W Ifnx Silv. P. {’o. ». Htiiimiiii-I 59 
Midi. 524. 
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court has not jurisdiction, then one who disobeys it will not be punished for 
contempt.^ If the court has not authority in the sense of being in excess of 
its powers as limited by the constitution or defined by law, then one is not 
subject to contempt for disobeying it.® The erection of a bridge under a 
special act of Congress in disobedience to an injunction was held not a con¬ 
tempt.® Ignoring an injunction to prevent the infringment of a patent which 
is declared invalid on appeal has been held not contempt."* If the order of 
the court is merely erroneous, some courts hold it must be obeyed, or the one 
who violates it may be punished.® 

If the law plainly requires a public officer to perform a duty and he is 
not exceeding or abusing his powers, but is acting fairly within them, he 
should discharge his duty as prescribed by law, although a court issues a 
writ restraining him from its performance.® 

The fact that a party who has disobeyed an order of the court did so 
under the belief or under advice that the order did not forbid the act, will 
not excuse him from being punished for contempt.’' Advice of counsel 
that an injunction is void and may be disregarded will not protect one nor 
justify a disobedience of an order of the court; yet if the person in con¬ 
tempt has not been headstrong and disrespectful to the court, it will be a 
factor in mitigating the punishment or lessening the damages incurred.® 
Whether or not a person has committed contempt does not depend upon 
his intention, but upon the act done. Therefore laboring men, not familiar 
with legal proceedings, were guilty of a constructive contempt, who did not 
at once fully obey an injunction served in the absence of their employer, 
because they thought the writ meant they should appear and answer with 
the employer, though they desired to respect the order of the court and 
partly obeyed it.® 

An interesting case is reported where a company was enjoined, at tho 
suit of a water company, from allowing any deleterious substances to escape 
from its factory into the river. The company thereupon built a reservoir 
on the bank of the river, which it negligently and carelessly permitted to 
break and discharge its contents, it was held a contempt punishable by fine, 
or by fine and imprisonment, although there was no willful purpose to 
violate the injunction.*® A man is not guilty of a constructive contempt 


^ Amer. & Eng. Ency. Law 788. 

2 Keenan v. People*, 58 Ill. App. 241. 

" State of Penn a. v Wheeling Edge. 
Co.. PI How. (U. S.) 518, 18 How. (H. S.) 
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hut see In re McCain (S. D.), 68 N. W. 
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® Walton r. Beveling, 61 Ill. 201 [1871]; 
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for disobeying an induction prohibiting work on a structure when the order 
was served on a legal holiday^ more than twelve miles away from the works, 
and that next day he drove to it and ordered his men to quit work, as 
required.^ 

A person guilty of contempt has the privilege of purging it. A declara¬ 
tion that no disobedience or disrespect was intended and, that he acted 
in good faith, usually is sufficient, if he can satisfy the court, under close 
questioning, of the truth of his declaration and sincerity of his intentions. 
Some courts hold that the offender cannot be fined or punished without 
giving him a chance to explain. A mere disavowal of an intentional wrong, 
without an expression of regret, will not purge it. If the person shows his 
inability to perform, it may purge the contempt, but not inability to pay a 
fine.* Public officers who have not obeyed an injunction, and have been 
convicted of contempt, which conviction stands unreserved, must, it seems, 
stand the expense of the contempt proceedings. City aldermen cannot 
make the city liable for such costs.* 

' Shirk v. Cox (Ind. Sup.), 40 N. E. * West v. Utica (Sup.), 24 N. Y. Supp. 
Rep. 750. 1075. 

* 3 Amer. & Eng. Ency. Law 796-790. 
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COMPENSATION OF ENGINEERS AND ARCHITECTS. 

PEOTECTION OF LIEIT AND OTHER LAWS—FREE PASSES. 

260. Architects or Engineets Compensation.*—In connection with the 
employment of an engineer or architect the question naturally follows as to 
his compensation and the means he may have of securing it. His com¬ 
pensation will, of course, be the amount agreed upon in his contract of 
employment. It is usual to receive a percentage of the cost of the works 
or structure, varying from 3 per cent, on very large works to 15 per cent, 
on small jobs. Engineers are frequently employed on an annual salary of 
from $1000 to $10,000, depending upon the reputation of the engineer and 
the wealth of the corporation. If no price is agreed upon for services, then 
the employee may recover wliat his services are reasonably worth, which 
may be a question for a jury to determine from evidence produced as to 
what is usually charged for such services, or the amount it is the custom to 
receive on such works. 

Resort to the courts is the proper means of enforcing payment for ser¬ 
vices, and the action may be of contract, for work, labor, and materials, or 
on a quantum valehat, or on the common counts.f 

To entitle an architect to recover for plans which he is employed to 
make, he must show their delivery, or a tender of them.^ An architect 
employed to prepare plans and specifications of a building, and furnish 
an estimate of the probable cost, is not, upon submitting the same, entitled 
to his fees unless the building can be erected at a cost reasonably approxi¬ 
mating that stated in such estimate.* 

261. Rights of Engineers and Architects to a Lien for Services.— 

Medianics, laborers, and materialmen have received the special protection 
of the law in the shape of liens and stockliolders^ liability acts to secure 
payment for their services and materials. Much litigation has been engaged 
in to determine whether an engineer and architect were entited to protec¬ 
tion under these acts. The courts have arrived at different decisions, 
depending frequently upon the judges^ own notions of an architect’s cr engi- 

1 Wandelt t). Cohen (Com. PL), 36 N. Y. * Feltham t). Sharp (Ga.), 25 S. E. Rep. 
Supp. 811. 619. 

t Bee Secs. 211-214, supra. 


* Bee Sec. 296, infra. 
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neer^s duties, and the character of his work, and at other times upon the 
interpretation and construction of the act. It is impossible to reconcile the 
cases and to make any general statement of the law that shall cover all cases. 
It is well established that the acts are not generally intended for the protec¬ 
tion of so-called professional men. An act for the protection of employees, 
operators, and laborers of a company has been held not to include the 
superintendent and attorneys of the company,' nor can an agent, superin¬ 
tendent, general manager, or general manager and bookkeeper be embraced 
under any of the terms laborer, servant, or apprentice.^ 

It is usually held that a general enactment for the protection of laborers, 
mechanics, apprentices, and materialmen will not extend to an architect who 
simply prepares plans and specifications. The decisions are nearly, if not 
quite, uniform upon this point, except in those states whose statutes 
expressly name architects as being within its protection.® To same effect, a 
plan of a house, or a model, or a mold, or a piece of work, do not enter into- 
a structure, and cannot be regarded as within a statute giving liens to mate¬ 
rialmen and laborers; nor can a lien be had for tools used in the construction 
of the structure,^ nor for labor not bestowed upon the works. Therefore, it 
was held that a cook, who cooked for workmen, even though the cooking was 
done upon the grounds as the work progressed, was not entitled to a lien on 
a water-works reservoir.® A contrary rule was held in Minnesota, where a 
cook was held entitled to a lien on logs, he having cooked in a camp for 
men actually and directly engaged in cutting, hauling, and banking logs, and 
the blacksmith who shoed horses, repaired, and sharpened tools for the men 
was also held entitled to a lien on the logs gotten out." Other cases hold 
that to create a lien the materials must be used for erecting, altering, or 
repairing the structure, and must be so applied as to constitute apart of it.'' 

A mining engineer who has rendered professional services only is not 
entitled to a lien under the statute of Utah.® 

. 262. If Architect or Engineer Supervises and Directs Work He may 
Have a Lien in Some States.—It is well settled in Pennsylvania, ISTew York, 
New Jersey, Minnesota, and Illinois that when the architect directs and over¬ 
sees the erection of a structure in accordance with the plans and specifica¬ 
tions, then he does bring himself within the statute, and is entitled to its 
benefits for so much as the superintending is worth." 


* People V. Remington, 45 Hun 338 
[1887] 

^ Small House d. Kj. & M. G. Co., 2 
Mont. 443 [1876]; Gettv v. Ames (Greg.), 
48 Pac. Rep. 355 [1897]; People v. Rem¬ 
ington, supra, and cases cited; McDonald 

V. Charlestown, etc., R. Co. (Tenn.), 24 S. 

W. Rep. 252; Addison 'o. Pac. Coast Mill. 
Co. (0. C.), 79 Fed. Rep. 459. 

»Price t). Kirk, 90 Pa. St. 47 [1879]; 
Foushee v. Grigsley, 12 Bash 75 [1876]. 

^ Ames V. Dyer, 41 Me. 397 [1856]; 


semhle, Sweet & Carpenter v. James, 2 R. 
I. 270, 288; Phillips v. Wright, 5 Sandf. 

^ McCormick v. Los Angeles Co., 40 Cal. 
185 

* Breault v. Archambault (Minn ), 67 K. 
W. Rep. 348. 

Lamhard d. Pike, 33 Me. 141. 

® Mining Co v. Cullins, 104 TJ S. 177. 

® Bank Giles 35 Pa. St. 423; Railroad 
Co. V. Leufiier, 84 Pa. St. 168; Hubert v. 
Aitken, 15 Daly (N. Y.) 237; Stryker if. 
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It is subnutted that this is no more than just, that even though a person 
be denominated an architect in the contract, if he performs the duties of a 
mechanic, foreman, inspector, or superintendent, he should be entitled to a 
lien the same as any other employee of the same class. If his duties re¬ 
quire him not only to draw plans, but to explain, direct, and lay out the 
work, then he is performing functions that ordinarily belong to a master 
mechanic or boss carpenter. It is as essential to the proper construction of 
i building as is the purely mechanical part; it is simply of a higher order 
ind the fact that it requires some architectural skill should not impair his 
right to a lien.^ 

It may be noted, however, that the architect recovers as a mechanic and 
lor mechanical work, and not for general professional duties as an architect, 
fhc architect cannot claim a lien for charges and fees alone; he must show 
vork done, and the kind of work sliould be set forth distinctly. A mere 
laked architect who draws plans in anticipation of building, without being 
m operative mechanic, is not within an act that provides a lien for work 
‘done for and about the erection of a building.”’* One who has for more 
ban five years been a student of architecture and building construction, 
md has planned, worked on, and superintended the construction of build- 
ngH of different kinds, inspecting the work of construction in all its 
)raneh(‘s, has been held a practical building mechanic,” within a city 
jharter ju’CHcribing the (jualifications of inspectors of buildings.® 

A Himilar rub; was adopU'd with nffereiico to a civil engineer, which was 
•eversfcl by the same court that (l(‘(ude(l the I^onnsylvaiiia case, though at an 
•arlier date. It was held tluit laborers and workmen were synonyms; that 
ui tmginecT employcal oTi (‘onstriHd.ion was a workman; that his work was 
yhysical as wcdl as mental. He mak(‘s diagrams and plans, ascertains and 
narks the lines, din*e.is and Kup(n-intends tho work. The court further ex- 
u’esHccl the opinion that ilie engine(‘.r’s labor was skilled work, and so was 
liat of the hri<lg(^-l)ui]<ler, and wlndher he was the master who simply 
iircN‘tefl or the man wlio uh(h1 the tools, that it could not bo doubted that 
H3 wan witliin the statiih'; tliat the ohjcict of tlie legislature was to give 
hoHi‘ whose skill and labor ( 5 n‘aied the structure a special hold upon it for 
'om pensat 

This (ItMUHion was K^versed and (piito a contrary opinion rendered. The 
(lurtsaid: “The words hihon*r or workman used in the act cannot ordi- 
larily Ixi understoo*! to (unhraeti persons engaged in a learned profession, 


''n^Kfd v, 7(> X. V. 50; Rim r. lOleelrie P. 
'<> (Sup ), N. Y. Supp iM5; Mutual 
L. luH. (’o. Rowmul. N. .1. 
/AW OHO; KniL^hl r. Norris. V\ Miuu. 4711; 
n»i!UpH ou Mrclumics’ lucris (‘id ed.), 
15H; find nfe 1 OrcL'’, 159; 11 Nev. 304; 
Nff olhc'r ciiHUH cttful, irifrd. 

‘ Bank v. Gri#H, 35 Pa. St. 423 (11 Casey) 
ISOOJ. 


^ Price 1 ). Kirk. 90 Pa. St. 47 [1879]: 
uali 7 ). Able, 90 Pa. St. 153; Railroad Co. 
Lenfuer, 84 Pa. St. 108. 

» reop1e7\ Board of Aldermen of Buffalo 
up.), 42 N. Y. Supp. 545. _ 

^ Leufner 7). Pa. & Del. Ry-, H 
^a) 54H [18781; accord, Stryker u Cas- 
dy, 70 N; Y. 50; semhle, Conant v. Van 
eliaick, 24 Barb. 99. 
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but rather such as gain their livelihood bj manual toil. When we 8p»k of 
the working classes we certainly do not intend to include therein persons 
like civil engineers, the value of whose services rests rather in their scientific 
than their physical ability. We thereby intend those wlio are engaged, not 
in head, but in hand work, who depend u{)on such hand work for their 
living. In all the statutes of this kind the intent liaa bean to protect a 
class of persons who are wholly dependent upon their manual toil for ex¬ 
istence and who cannot protect themselves. It is true in one sense the 
engineer is a laborer, but so is the lawyer and doctor, the banker, and corpora¬ 
tion officer, yet no statistician has ever been known to include them among 
the laboring classes. We cannot, therefore, even to save ii meritorious claim, 
undertake to make a new classification which must neceaniirily defeat the 
statutory intent.^^* In line with the sum© argument it has been held that a 
professional chemist, employed to analyze metnls, is not entitled to a prefer¬ 
ence under a statute giving preferenc?e8 to laborers, even though the work 
could have been done by a lalmrer.* 

. These two deciaiona seem to have lM‘en made largely upon the jiersonal 
(individual) idtaisof the judges who rendered them. It is difficult to see 
how an engineer can betbT protect himself than a materialman or ii laborer. 
And the appellate judge's knowledge of the duties at an assistant engineer 
on location of a railroad must have been very limited when he com|)iires the 
manual labor of an enginc^er in the fii*hl with that of a lawyer, doctor, 
banker, and corporation officer. This case was an earlier decisimi than the 
one allowing an architect a lien for his services sui>erint«‘ijding, and, as all 
are Pefumylvania eases, it can Imrdly be said that the law is settled. It ii 
impossible to liistijiguish hidween an architect superiiitimding a liouse and 
an engineer in cdmrge of eoimtruction of a bridge ar (Ulier structure. I'ho 
duties of botli are the wiim^ Both an* required to e,tjdajn the jdans and 
drawings, to give limm and hovels, lay «)nt work, and givi^ it gimeriil iuper- 
intendence. It is, therefore, conteinied that if the engineer liad only in- 
c]ud(‘(l in his claim for a lien his (*hHrgi*a for superintendcii<*f* and active 
ficdd duties on tlu* line, he should hav«‘ !H‘en given fhe licncdlts <if the 
statutes. 

This Indief is further strengtheiHul hy two rocMUit ^anes one miiere an 
arf!liite(*t had been engaged to prepare the plans am! superintend the erect am 
of a building, whicdi was ahamioned when onlv partially c’oinph*ted, jiimI the 
court li<*ld that the architect <‘c>iild iH»t bit allowed a hen upon the inieoii- 
struet(*(l |>art f)f tint buihiing, for it was the areluteet's H«*rviee.s rfuidtu'ed 
during tlie eoimtruction of the buihiing wliieh hnmght him within tlie lien 
law*/ and another case under a statuti* providing that when any [HTSon 

^ Pianm. & Del. K. H. Co. f. Leufiier. H.| 5 Pa. Dint. Uvp. 022. 

Pa. St. 168 [1877]; Weiitroth's Ap|K*ah 1 ^ Jmlgi* Cullen in Kfm r, Potver 

Norris 469. ('o. of H L :iH N. Y. Supn. im 

* Cullum ®. Lickdal© Iron Co.(Coin. PI.), \ 18941. 3 Api>. Div. (N. Y. l 305 f 
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slmll intrust to any mechanic^ artisan, or tradesman materials to construct, 
alter, or repair miy article of value, or any article of value to be altered or 
repaired, the mechanic, artisan, or tradesman shall have a lien on such 
articles, it was held tliat a civil engineer who makes field notes, maps, 
charts, and drawings for a corpomtion, while employed by it, on books and 
papers furnished l>y it for that purpose, is entitled to a lien thereon and the 
possession tliereof until paid for his services.' 

It is impossible to say with any certainty what the law is in any state,' 
for the mechanic lien laws are subject to frequent changes; and the right to 
a mechanic’s lien being purely statutory, the value of a decision is lessened 
by every change. In Illinois and New York an architect or engineer has 
been held entitled to a lien for superinteuding;® and an architect has been 
held entitled to the |)rotection of the lien laws in Alabama,** for work or labor 
upon a building or improvement on land in Ohio ^ and in Iowa for plans, 
specifications, and Kuperintendenccr/ in New Jersey for plans and specifica- 
tioni and anperintendence at 2| per cent; ** in Minnesota at 5 per cent; also 
in (Mifornia;* in Lmiiaianir/ and in (ianada.*** 

Maine, Missouri, Kentucky, and I’ennessee have refused to recognize the 
riglit of architects to a lion under a law passed to protect mechanics and 
workmen, even ilmugli tli(»y do superintend the erection of the building." 

If the contract provide that all payments shall be made on certificates of 
the architcc*ts, who were em}doYc»ci to supervise tlu^ construction at 5 per 
cent, of ilfi and that ftnal thunent should be made on tlndr certificate, 
it mm held thaU m the IukI acd r<*f|uin‘d of tln^ andiiUad, was to give a final 
certificate, liin iiim* for filing a lien for servie.cH did not hogin to run until 
the pcrformaiiee of sueh act.*^ 

The argument tliat hy the cumstitution ‘^all men are born free and in- 
dcpendiiil, ami huvt^ eertain iiid«'fc*aHihh^ riglits, among which are those of 
eiijojiiig and defending life and liberty, of majuiring, possessing, and pro¬ 
tecting property and nqmtation, nml of pursuing their own happiness,'^ does 
maun to huvo had inmdi weight in an attack against lien laws which 
j>rtdcci only a enuiain idusn (unployces." 


* Aii«i/.eij (’e. r, Brh*Hrn 

(Kilim. A|>n-K 41 INk’. lUO, 

r. iVilMh^rt, 'M III. Umi r. 
Elr«-irir P. r.) . a A|*|», lUv * V j lloA 
[IHUaj. Siryker r. rsi^hldv. N. liV 
(ftiriifV r, All.'inli*', Ic. X. 

Ur»H, iliihrit r, 15 Piily ‘<^’*17, but 

ire l-'rjrjiHMit r. Hitovn. Hiu!>. h*H. 

* HuiUMm r. lill Ala. U-UI, 

* lUHriik Fur, i'n r. Hulrl (’u. |F. i\), 
m Frit. lirp. 

* PaiHnim r. Bnovn ilowfu, OS X. W. 
Hep, HWm 

* Mnluiil T. Howftiid, 20 N. * 1 . F«|. UHO. 
^ KniKhf r. NorrF, FI Mlim. 4711; ami 

§m Wiiugiinsidu iMIimo, Oil N. 


W. Hep. 717; (hu'daer-y. Lock (Mian.), 54 
N. W. Hep, 740. 

Pne. Milt. Life. Iuh. Fo. v . Fisher (Cal.), 
42 Pne. H<*i». FVl. 

MulliLOin i\ Mullignii, IH La. Ami. 20. 
>" A mold i y. Courin, 22 Grant’s Ch. 
(Out.) :U4. 

“ Amen V. Dyer, 41 Me 007; Hneder v. 
Heiisherg, 0 Mo. App. 445; Foiialiee v. 
(JrieHhy, 12 Bii.sli 70; Thompson v. Baxter 
(Tenn,). 21 S. W. Hep. 008; a/id ftee Adler 
r. \V<»rMX P. Kxj>. Co. (Ill.), 18 N. E. 
Hep. HOO [IHHB]. 

Bentl<*y V. Adams (Wis.), 60 N. W. 


liep. ottn. 


lep. 


dta V. Person, 1 Pa. Super. Ct. 357. 
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263. Engineers' or Architects' Eights nnder the Stockholders’ Liability 

^cts.—The law is in about the same condition with regard to the constitu¬ 
tional and statutory provisions making stockholders liable for the labor debts 
of the corporation. There are many cases tlmt hold that an engineer is not a 
laborer within the meaning of these acts/ while others have maintained a 
contrary view.® 

It is believed that the cases may generally <liitingiiishetl in the same 
way as under tlie lien acts. It is cert^un that to hriiig one's self within the 
meaning of the statute they munt strictly answer the description employed. 
If the statute provides for the protection of the lalK>rers ami operatives of a 
company or their laborers, servants, and apprentices, liie engineer must come 
well within the meaning of one of the classes mentioned. It was therefore 
held that a consulting engineer was not within the meaning of the act, the 
court adding that it the policy of the legbiature to protect tliose only 
who are the Imst able to protect themselves, ami who earn their living by 
manual labor for a email compenmtion, iiml not by profegsional services/ 
This, it is submitted, is peculiar law, which tletermines the rights of a citizen 
by the question whether he lives from hand to immth cn* wheth(*r he has a 
competence; and this it is l>elit*ved caimot he made the test. TIui imi should 
be whether the employee literally brings himself witltiii tint statuh*. 

A consulting engineer/ a (‘ontrmdor/ ami ofHeers of the com puny, as the 
chief engineer and the assistant ehief engineer;* {hu-hoiis who liavi^ a jtroper 
and distinctive appellation, such as ofheers ami agents of the eompany, are not 
in the general ac*ceptation of the term servants; hut an engineer who is em¬ 
ployed in the ordinary fndd operations of surveying, wln^ is sultjetg, to the 
directions ami control of tie* ofriet‘rs ami '^mnetiines tlie siTvants of the(‘om- 
pany, is a sctrvant in its strict<*Ht or most ordinary sense. It was ih(*reforo 
hcdd when a civil engineer songhl to n*enver from a sharehohh^r of a ha?ik- 
rn]»i company, for B<*rviet‘H of hinjs<*lf and a rodnian in his employ, that ho 
could n*eover. The judge said, ** I can sin* no middh* ground !ii*tween re- 
8tri(‘ting ilut siatuU* to day-lahorers and applying it to all pi*rsfms «miployi*il 
in the sc‘rvice of the conipaiiy who have* not a dilTenmt am! flistim'tive 
ai)pc*llation, Kueh uh otre*erH and agonts. The engineer, flu* mastor ne*«*hanie, 
the condueim*, in as fully c»ntitled to its hoiedlts a^ tie* man who shovels 
gravid. The latt4*r is no more nor less a H(»rvant of tie* etunpany than either 
of the former/’ ® 


Ten years later it was decided that a ]>erson omployml by a manufactur¬ 
ing corporation as its civil engin(*er and traveling agent at a fixed salarv was 


' lU'ockway 7v Iinu'S Mn’h 47[lHsn]; 
Boutwcll i\ Townsend. 37 205 ; 

Hoviy r. Hroeek. 3 Rob(*rtH31f); 
f). Roynobh 37 N. Y. (UO; Aiken r. Was- 
son, 24 N. y. 4H2; Fish r. Dodge, ;»H Barl>. 
IGS; 17 Atner. Ij. R(‘ir. 102. 

® Conanl v Van Sehaiek, 24 Barb. 87; 
Richardson v, Ai)eiuiroth, 43 Barb. 1G2: 


WinianiHon r, Wadsworfb. 49 Barb. 200; 
Buib’V r. Hankf'i'. 3 Hill IHH. 

® Kric'^Hoii r Bn ova, 38 Bnib 300. 

* Aiken p WuH'on, 24 N. V, 4Hi. 

® Brnekwiiy r Innos. 39 .Mich. 47 [iSHfi]. 

* (Vaifuit r. Van Sehaiek, 24 B-ir!> 87 
[1B57]: iee Bailey r. Banker, 3 Hil! m. 
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a servant of the corporation within the meaning of the act. This case was 
determined upon the legal meaning of the word servant used in the act as 
distinguished from an independent contractor or an officer. A servant in 
law is one who acts in subordination to others, under whose orders, directions, 
and control he acts for tlie time being. The one commands, the other obeys; 
the one is proprietor and superior, the other a mere helper. The party here 
%va8 employed as engineer and traveling agent at a fixed salary, he was in 
every act relating to his employment in subjection to the company, bound as 
to the tirnci and manner of performing his duties, to follow their directions 
and implicitly obey their commands. He was, in this capacity, their subordi¬ 
nate helper,and therefore a servant within the act.' On this line of reason¬ 
ing it must follow that a contractor for construction of a structure would 
not bo entitled to the protection of the statute, and the cases are to that 
effect* 

This latter view would seem to be sound law, and the only test that 
avoids complications and difficult discriminations. In conclusion, it may be 
said that a general statement that an arcliitect or engineer is or is not entitled 
to a lion or to an aciioii for services under the stockholders^ liability act, 
have been such as will bring him within the act, and not by what name or 
cannot be madt^. It must deptuul in each case on whether tlie duties of the 
claimant title hc» has l.H*c*n (h^Hignahal. 

264. Compensation for Injuries Received while Riding on a Free Pass.— 
Eiigiiioem and andiittntiH in tin? (unploy of railroad companies or of com- 
imiiii'H iuiving intiinaU* ndatious with the railroads often travel free of 

cliargc, or, in tho popular idirasc^ology, “ upon a pass.’’ Those passes usually 
have priiitfHl u|H»n ilnun a Biipulation or reseuwation similar to the following: 

pm’mui or per.'^oiiH u.^ing this pass h(‘r(d>y voluntarily assumes all risk of 
aciddciii. nuil cxprt‘SHlY agnn*s that the company shall not be liable under any 
circiim.HlanecB, wliriher by negligtuice of tlndr agents or otherwise, and that 
ill iln» uf tluH tic-ket in* will ntd, (amsidcr the company as a common car- 
riiT nr Iia!»le t«» him m sucdi."’ As (‘XpiaiiKHl under tlie subject of Contracts, 
Hindi an acr^'eineitt is agaim^t public, policy and void when it requires the 
accepting and udng the fiaa* pass to releases the carrier from injury 
ir> h.H pcr: nn of pri»pcrtv hy naison of the negligence or willful wrongdoing 
<»f If 4 cniploycfH.' ♦ Ner (‘an su(‘h a stipulation ho made a- condition in the 
f‘ii’dn»*«'r*H contract of (onploymimt.* In spite of siu’h releases, (lieiefoie, it 
Inn Ihmoi held friMpumily that the party riding upon such pass could 
ri*c« »vcr.'' 


* Wllliaorojii r. \Vuil«\vorth, 49 Barl>. 

R.i'lmnlHon v. AtH-ndrotb, 4 a 

Hurh. HI? ’ 

' A Ikon r. 24 X V. 4H‘i [1H02]; 

IVck r. Millrr, ai) Mich. 594 |1HH0|. 
s U Amer. & Knej. Law 9ia, 914. 

♦ Hee (!hap. I. 


■* Ar.Mrd, Lake Shorf', otc., K. Co. -o. 
Bpuindcr. 44 Ohio St. 471 [1887] ; Roe- 
HU<T r. Ilcniiiui, a Fed. Kcp. 782; Kansas 
Pac H Co. V. P(iav(‘y, 29 Kan. 199; 2 
Tho'rnp. on 1025; 1 C(oit. L. J. 485. 

» l>ortcr a. N. Y. L. Eric & W. It. Co., 

See. 86, sxipra. 
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There are many decisions to the contrary, which maintain that an iigre^ 
ment to assume the risk of injuries to one’s person froiii negligericaj of the 
company’s servants, is valid if it is made in emmkieraikm c/ ilw free car¬ 
riage,' or of employment,* and that if a pasienger receives a free pi«s or 
ticket with an indorsement of such a contract upon it lie will lie hound by 
its terms,* 

The fact that when injured ho was riding in a parlor or sleeping car, cm 
a ticket entitling him to tliat privilege and for wliicdi lie* imicl eiisli, will not 
change the relation between him and the railroad eom|iaiiy, nor make liim a 
passenger for hire.* 

265. Passes are ITsually Given for Some Consideration.—The point ii 
that passes are not, at the present day, griinUMl griituitciiisly to people. 
When given to employees they are part of the consideration of etiiploymerit, 
and an important one to an engineer, wdiose diitiei tmll birii to nil jioirits of 
the road. If ho were not provided with trm tmn8|Mirt!itiori bin adiiry or 
compensation would have to be incn*a«etl iniiieriiillj. The wifiio view liii« 
been taken of a cnttlemiin riding ii|wm a drover’s paw, lie bf»iiig regiirded m 
a paying passenger.^ The same might be held of rintiiy otberM who ride iiiam 
free passes which are iinbirsed with cuHt-iron jglaw] utiptihiticms riilfiiliited 
to avoid all and c*very liuliility for injuries fnmi whatever ciitiie; such tm 
attorneys, granted in |)art consideration cjf «ervj«’eg; eiHtnrs aiitl cither at“ 
tach^s of new8pa|>erB, in c'oiisideration of iMlvertising iiiitl giiiid will; eoiigriints 
and cattlemtm, in crmsidtn*ation of getting tliiiir giii|mii*iitH; and, perhaps, 
even ofliee-holderfi and politieiuns, in emiHideration of t!i«ir looking after the 
interestB of the carrier in CVmgresHiuid the legiHlntiiri*-' lohlning. log-rolling, 
and their gc*n(!ral good wnll. 

The giving of the imss aloin* is pretty good evidenre tliiif ii wan f«r a 
consideration. If otherwise, it isa hreacdi of duty «m tin* |»firtof tip*ofllceri 
of the company to bo ubo property intruHtcal to their caire as to aiiist* Itiss to 
its stockholders. Ciratnitfius donation of a thing of vidite for notliing what¬ 
ever in rtdurn, is not prudent manageiinuit, to say the leiiHt. 

266. Free Carriage, without any Agraement-^’-Waiving Damages for Gross 

Negligence. —It is j>erfeetly well settled tliiit tlie mvm fuel that 

59 Hue 177 riSOl |-0 Amcr. Eiik Enrv. J, f^iw 51.1; Wrlli-H r N*-a Voik fVnf. 

Lnw9l4;Onmtlm?\ HuOIry. 9Q B I>, 157; U. H., im Burb. fill; .in^i $rr Tin' liiilififiii 

Louisville? K 8u L. By v. IfmiH'jLfiui 12 (Viil. It It. r. Miunlv. 2 Iml Illl» 

N. E, Rep. l'»1; itnd $ffOO Alh. L. J. 404. iiHin (5'in. R. U. r R«o<L 117 III •1^1. w 

81 N. W. ffl, H FimI. 7H2 «/«ri9Auier. A Koff. Ko«‘y. L^ov OB* 911, 

’ KiniHW V. (9*01. Ii. K. of N. 14 aud cttmh ; SfrniutM'iif r. Kiue. If 

N. J. Law 511; P(*rkiijH t. N. Y. CV*iit K. Hnw. (F. S olfle 1 Aiu. R eim. lOI, ntde; 

Co.. 24 N. Y, 19f; BisMi-ll r. N. Y. Criit. nin! an ariieh In 2f Am. Luw Ri'vit^w 212 

R. do., 25 N. Y. 44H; and Mee Jimohijg v. [1^921. 

8t. Paul K. (’o ,20 Minn. 110. <» Flrirh r. N. Y. C’nit. H. ('u.. !0 h N. 

’Pittsburgh, etc,, R (b». v, Mabonv Y. HojinH^t 
(Ind. Sup.), 46 N. E. R«‘p. 917, but not m » Pmuui. H. C!i» t. 51 Pa Bt. 

if the puss in uot a gratuity: Doyb* r Fiteh- Vdtl, tojifra. (hiifilia A R. V Ry. C‘o, v, 
burgli, Co. (Mass.), 44 K. Re]>. fll. C*n»\v fNeb ff N W. Rnp 21: ikher earn 

»Kinney v. Cent. K. H. of N. J., 14 N. 9 Aiimr. & Eng. Kney. Law 914. 
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,lio pttS8i3i}ger is carricil gnituitously, or as a matter of courtesy, does 
lot prevent him from recovering from the carrier for injuries received 
irising from gross negligence of the company's servants.' In the absence 
)f express agreement exempting the carrier from liability, it will be liable 
loT injuries resulting either from culpable negligence or want of skill; and 
}he liability does not arise from any implied contract, but from the violation 
>f a duty ioiposed by the circumstances.^ A duty is imposed by law that any¬ 
body that causes damage to another is bound to repair it, and it is against 
the |M)licy of the law to allow any one to escape that responsibility.® 

An engineer does not, it Heems, assume the risks of riding over a defective 
track, to and from his work, so as to relieve the company from liability for 
the n€*gligence of its employees.^ A person riding on a construction train on 
iceount of a pass issued l>y a subcontractor, over a section of a railroad in 
pcigRCfSiion iind under control of the contractor who is injured throug] 
legligeiicai of a locomotive enginaman employed and controlled by the 
ifiiotor, ciinnot recover from the railroad company whose road they are 
jiiihiing.^ 

The coii«titiiiio!i of the Htatfi of New York, Art. 13, § 5, provides that 
my public ofllcer elected or appoint<«l to a public office who shall travel on 
i fret! jmiW hIiiiH his office. A notary public has been held a public 

ffilcer within the iirticlf*; ami it would, without doubt, apply to engineers 
md iircliitccts ajjpoiiifccd or cih*c!ted.® The articile applies to public officers 
wing pieces n‘t»civcd by ilimn before Buch provision took effect." 

» Pliik. liraiiliic H r. I>«'rhy. 1 la.). 43 N. W, U((p. 563; see also North- 

itii. Liiw Hr|r. imi I IHfri); other tmrs ern Put*. li. Co. v. Beaton (C. C. A.), 64 

itffijl Afiii’r. A Kiig. Eim’v. Law 1114. Fed. Hen. 563. 

a N«4mii P. We;%lenj H C?orn., 15 N. Y, Henrbrough v. Alabama Mid. Hy. Co. 
44 j (Ain.), 10 Ho. Hep. 316. 

3 » Amer. A Kiig Ke«*y. Law mil ^ Pet)plo «. Hathboue (N. Y. App.), 40 

* Meivy r. Pbiciii^n & N. W. Hy. (lo. N. E. iiep. 896. 




CHAPTER XIV. 


EMPLOYMENT OF AH ENGINEER OR ARCHITECT AS AN EXPERT 

WITNESS. 

THE CONSULTATION, PEIPAEATION, AND BEHAVIOR IN COURT. EEMUNBBA- 

TION FOR MIS 8ERVI<?E8. 

267, Expert WitEess—Treatment of the Sabjeot.— Tlie duties of im engi¬ 
neer in the capacity of an eipcrt witnesB may \m propcfrly treated under four 
heads, to wit: (1) ConBultiition, which may ineliido iiic|iiirica to niako, infor¬ 
mation to seek, attitude to iisHiimo, and opinion to eijiress; (2) |irepariition, 
incduding study of books, collection of materials, preparation of documents, 
diagrams, models, and calculations; (:i) behavior in court, expertu’ conduct, 
duties, and rights upon tlie witness stami, and what ilevices he may resort 
to, to strengthen them and prove his cmivictionB; (4) compeniiition, whotlier 
entitled to anything but regular witness fees. 

THE UOKHULTATION. 

288. An Expert should Take Time to Investigate and Decide before 
Giving an Opinion.— When an engimnT is iipproadied hy ii |>arty to 
a suit, to ascHirtain If «‘ertain faets are true ur if certain r<*«ult« would 
naturally or !H*nossariIy follow certain famditioim anti cnreiimstantteg, 
it is ncccBHary that hv. Khonh! exereise the uinujHi ciiutitui and discre¬ 
tion in giving an opinion. Nothing cainhl be more futile or impos¬ 
sible than to give an opinion without knowing all tln^ facts ami circum- 
Ktamu*.s, and until timt? has been taken for co!iHi«lcniti«m, cumpntaiions, 
study, ami n^lection. An t^xpcni.’s first clniy is to thoroughly arc|uaiiii hirn- 
S(‘lf with tin* whole* story; he must learn all tla* factn and circmnstaiiccH, visit 
tlu^ K(‘(uu‘ of cont.nH'<*rsy hcfoiaj ho oan attempt a eonrlu«i«.»ii. Hi* should 
(l(*ny hasty aimw(*rH and ojunioiis, but reserve* his tli*risionH upon all impor¬ 
tant. (pu'stions, and in ihi* sobor aimosphtTc of his study or ofbre, soeur«» 
from e\'(dt<*ment ami the c‘o]oringof partisan spirit, wiili his hoftks ftuTfuin- 
sel and his <’om})utations for guides, detormine f|U(»st ions tipiui wliieh he may 
ho aHk(Ml to 8tak(‘ his reputation and professional experience and c*oiitrovert 
the opinions of hroth(*r (*ngim*er8. An engineer is as mneh jnsfitied in 
reqiu^Kting tirm^ for thc^ consideration of a proldem in engineering as is a 
lawyer to look up a cpiestion of law, and uiilees he is perfectly Kaiisfle/i (of 

2m 
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the proper solution or of the reasonable outcome of a certain state of facts) 
that his answer is technically correct, he may simply ask time to consider it 
further before expressing an opinion or making a decision. Nothing can be 
more embarrassing than to have to modify or correct opinions hastily given, 
or more humiliating than to take the fire of a skillful attorney assisted by a 
learned engineer, in an effort to sustain an untrue statement or a mistake in 
a professional opinion. 

He stands with bare breast, his entire moral and professional career 

from childhood open to the shafts of the enemy. If he be proved_and 

sometimes, if he be accused of being—untruthful, ignorant, incompetent, 
over-pretentious, careless, or any one of a dozen undesirable things, over goes 
not only his present case, but his entire future as an unblemished and unvan¬ 
quished expert."^' ‘"He stands, as did the gladiator, an Ishmaelite, his 
hand against every man, and every man^s hand against him.^^ * His oppo¬ 
nents elevate themselves out of his shattered reputation, and glorify them¬ 
selves out of the destruction of his fame. Such a mistake is worse than a 
blunder in actual work, for court proceedings are public property, published 
by individuals and the press. Though perhaps only a hasty, imprudent 
reply or remark, it becomes an advertised publication to his discredit, that 
is always on record, to come up before him at any time and every place, a 
bitter reminder of his carelessness. 

269. Expert must have Regard for the Understanding and Knowledge 
of His Audience.—“ Skilled witnesses are apt to make themselves appear less 
trustworthy by forgetting that their science has advanced them beyond the 
ideas of the people before whom they appear. Mr. Brunell, the eminent 
engineer, being asked once in cross examination, before a committee, how 
fast steam-carriages might be expected to travel on railroads, answered, " Very 
possibly ten miles an hour,^ upon which the learned counsel contemptuously 
bid him stand down, for he should ask him no more questions, and the weight 
of his former evidence was much impaired.” * 

The knowledge, observation, and experience of men vary in every imag¬ 
inable degree; their notions of possibility and probability naturally differ to 
nearly the same extent. Facts that one man considers both possible and 
prol)able, another holds to be physically impossible. These notions are more 
or less accurate according to one^s acquaintance with the laws of nature, of 
science and mathematics, for phenomena in apparent violation of nature^s 
laws have been found on examination to be the regular consequences of 
otlier laws previously known. “The story of the king of Siam is often 
quoted to show this. This king believed everything the Dutch ambassador 
told him about Europe, until he mentioned that the water there in winter 
became so hard that men, horses, and even elephants could walk upon it, 
which that monarch at once pronounced a palpable falsehood.” * The world, 

^ Amer. Engineer, Sept. 12, 1884. * Gressley’s Equity Evidence, 469. 

* Engineering News, April 9, 1887. ^ Locke Bk. 4 Ch. 14, § 5. 
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and especially the ecclesiastical and legal elements of the world, have always 
been ready to demonstrate the physical impossibility of new ideas and under¬ 
takings. Columbus's theory of the shape of the earth, ocean travel by steam, 
electric telegraphing, high-speed travel in railway-carriages, and a thousand 
other new ideas and undertakings have been, each in its turn, pronounced 
impossible, and their probability a lie too gross to require confutation. 
Their promoters and believers have been the mockery of the world, “ con¬ 
signed to confinement as hopeless lunatics or sent to the stake as emissaries 
of the powers of darkness.” 

The skilled witness must confine himself to the understanding of his 
audience. His language, illustrations, and explanations should be common¬ 
place and within the comprehension of the court and jury. In no instance 
should good common sense and experience be micrificed to theoretical and 
technical views, unless opposed to the truth and to the witness's firmest con¬ 
victions. He should go into court well armed and fortified with scientific 
facts and principle, his foundation should be based uj>on mathematical and 
scientific reasoning,and not upon popular notions and beliefs; but these facts 
and principles must be j)re8ented and delivered in a manner to be understood. 
However firm the convictions of an engineer may bo within himself, they 
cannot have much weight as expert testimony unlens ilu^y can be presented 
and arc comprehensible to the average man; and this must be coumdered 
before engaging to prove these convictions in the capacity of an expert wit¬ 
ness. * 

270. Esteem in which Experts are Held by Bench and Bar.—An engi¬ 
neer should be made acquainted with the feedings with whiidi he is regarded 
and tlio attitude aHSunitMl by tlie court toward him befon* cf^nmmts to 
appear before it, for or against a (!auHl^ Ht* may tlien tins mn'cs.^ity o 
considering how (d<‘arly and posilivtdy he Htands u|)on the qm^stion Hulunit- 
ted, and how willing he may be to stake his professional stunding and nqm- 
tation upon it. 

Courts have little confidence in expert testimony. d'he opinion of 
scientific witm^sses is at the v(‘ry hoMom of the gcuile of imporiant'c of ail 
the various class(‘8 and kinds of testimony. Th<‘ following, from one of the 
best text-writers upon tlH» Huhj(M*i of evidem*e, is hut a fair (*xamph* of the 
ojiinions of jurists frequently ex|)r(‘ss(Ml. II(*jays: P<‘rhaps the u?Htirnoiiy 
whicli least d(‘8erves (credit with a jury is that of skilled witneKses. Tht^se, 
gentlemen are usually requinul to speak not to fa(d.s, !)ut to opinidiis, and 
when this is tlu^ ease it is often quite* Hurjndsing to wm* with what facility 
and to what an exbmt their views can lx* made to (‘orrespond with the 
wishes or the interests of the ])artieH who call them. They do not, indeexi, 
willfully misrepresent wluit they think, but their judgments btaanne so 


^For an interesting case in point, see Salvia t). N. Brancepelh Coal Go.. L. R. 9 Ch. 
App. 705 [1874J. 




§ 271.] B2^GINEEW8 AND ARCHITECT'S EMPLOYMENT 269 

warped by regarding the subject in one point of Tiew, that even when con¬ 
scientiously disposed they are incapable of expressing a candid opinion. 
Being zealous partisans, their belief becomes synonymous with Faith as 
defined by the Apostles, and it too often is but ^he substance of things 
hoped for, the evidence of things not seen.^ To adopt the language of Lord 
Campbell, ^ Skilled witnesses come with such bias on their minds to support 
the cause in which they are embarked, that hardly any weight should be 
given to their evidence.*’ ^ 

A.1 though this strong language is not always indorsed, and expert evi¬ 
dence is often regarded as absolutely essential in the administration of jus- 
tice^ yet it is discouraged, and received only in cases of necessity, the 
universal feeling being that better results will generally be reached by taking 
the impartial, unbiased judgment of twelve jurors of common-sense and 
common experience than can be obtained by taking the opinions of experts, 
if not hired, at least friendly, and whose opinions cannot fail generally to 
be warped by a desire to promote the cause in which they are enlisted." 

Expert testimony based upon the testimony of a witness which is 
rejected by the jury is held of no value, and scientific opinions are regarded 
as worthless when pitted against facts. The theories of skilled men are 
not always reasonable, and are never to be regarded when they manifestly 
conflict with established facts.* However, it has been held error to author¬ 
ize tlie jury to reject as untrue the statement of an expert merely because 
it is not confirmed by their own experience and observation.^ 

271. Biased and Warped Judgments are not Confined to Professors of 
Science.—However much is said, or may be said, of the differences of opinion 
among scientific witnesses and of their warped judgments, it may not be 
out of place to remind lawyers and jurists that no such diversity of opinion 
exists in science as is openly exhibited in law, both at the bar and on the 
bench. Mistakes are no more frequent among engineers, chemists, and 
physicians than they are in the legal profession. Questions of law are fre¬ 
quently as much matters of opinion as are questions of science, and it is 
submitted that there is no better evidence of the fallibility of human nature 
than that recorded in the reports of the courts. Every case that is reversed 
by a higher court is a record of a mistake in the court below, and every 
suit brought and defended must prove one of three things, viz.: (1) 
Either, one of the lawyers has misunderstood the facts of his case, or (2) he 
has lacked in ability and learning of his profession, or (3) (and with all 
due respect to the legal profession, and with a full appreciation of the 
tendencies and temptations, and with as much charity as the bench and 
bar have shown to men of science) he has possessed too much of ^Uhat 

1 Taylor’s Law of Evidence (8th ed.) 79 N. E. Rep. 686 [1887-8]. 
and 573 ^Louisville & N. R. Co. v, Malone 

^ Ferguson Hubbell. 97 N. Y. 507. (Ala.), 20 So. Rep. 33. 

» Stone ©. C. & M. R. Co. (Mich.), 13 
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facility of clianging his yiews to correspond with the wishes and interests of 
his client, and his judgment has become bo warped by regarding the case 
from one point of view the professional point, and not the point of law. 
Any one of these may apply to a skilled witness, but science and engineer¬ 
ing are not baaed upon fictitious rules and principles, such as " eyery man is 
supposed to know tlic law/’and ^Mgnorance of the law is no excuse.” If 
judges and lawyers make frequent mistakes, they should liave some charity 
for scientists, whoso field is ini measurably broader ami infinitely decqier. 

The courts and lawyers talk of him, prejudice, ignoriince, and mirrow- 
rnindednesa of scientific men, liut this m manifc^atly unjust It is not 
evident that Bcientific men niako many mistakes in their {irofessiomil prac¬ 
tice. Those same lawyers am! jurists do not hesitate to consult and emjdoy 
physicians, chemists, ami engineers when they are sick, priigoned, or haye 
structures to erect. 

272. Experts Are Champions of Their Clients as Well as Attorneys.— 

Experts hayo come to regard theinselves as ehampions nf ti c*iiiM4e, **and their 
testimony m nothing more than a Htudied argument in favor of tint side for 
which they have been c‘alled. So generally true is this that it w<nild excite 
8car(H*ly less surprise to find an expert hy one siile testifying in favor 

of tljc othc»r side, than to find tint eoimsel upmi idther sidit arguing against 
their clientB in favor of tludr antagoiuHtB.” * In general this canmit be 
denied, ami so long as c*\pc*rtH are hinnl udviM’utea thi^y can be no more 
blamed for their partisan views expresstal than eaii the cauinsel for his 
argunutntB against Ins <*oiivieii<mH am! better umlerstaiiding; liut to make 
a wholc‘8al(j declaration timt men of H<uenc*e, ns a eluMs, art* wholly unreliable, 
tliat tludr opinions an* biasec'l, hfuight, and of no weight, is a lihe! upon s«*v- 
oral large proft'SsitmH of iionorahle mein who in their wIhiIc lifetimes may 
not ai‘(^ a witm*HH-staml. 

(k)urtH lay it down as a duty to exp(*rts, in any easi^ fo testify with im¬ 
partiality, to give t.heir hom^Ht. {‘onseientious opinion am! jmlgimml; but as 
well might they (*harge tin* ccumsels to adinu'e Htric‘tly to tlnor c«mvirtions 
of wlh'it the* truth is or wdiat the laws are. The iqunioiis of an expsTt. have 
become an (‘XprcBsion wliicdi is a part of tin* eounsers ease, and are to hu|h 
port ili(^ fram(‘Work of his arguimmts. They are prompted by tin* solicita- 
tionsaiid suggestions of the eotumtd, who is the loudest in berating am! c*on- 
donniiiig tin* pra(*ti(‘(‘H whi«*h hf‘ has cn’ateil, an (‘Xamph* of wincdi is shenvn 
in the following lih<‘louH comparison, HonuuimeH indulged in hy disnppfunted 
memhers of the bar: as ‘^positive, liar; i*omj)arative, tliundering liar; 
sup(‘rlativ(*, Kei(‘iitifi«‘ witnc‘ss.'’^ 

273. Candid Opinions of Experts maybe Had if They are Sought. If 
courts want truths and eandid opinions, let them aequire the pow(u- t<^ sum¬ 
mon skilled witnesses of acknowlc«lged authority, on behalf of the court or 


»1 Redfield on Wills 103. 


34 All). Law Journal 457. 
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state. Let them seek the unbiased and free opinion of engineers and 
architects, and there will not be the controversy now experienced. Their 
compensation may be added to the costs of the suit, or be paid from the 
public treasury. Similar practices are in vogue in France and Germany, 
and must eventually be adopted in this country.^ 

It is submitted that men who care to maintain their name and reputa¬ 
tion will hardly care to submit to the reflections, opinions, and directions of 
an attorney at law upon an engineering question, and it is quite clear that 
the best men of science, or of the scientific professions, will not act as 
experts under existing conditions and be subject to any dictation. Who 
indeed is oftenest heard from as an expert in court? Not the man of last¬ 
ing renown and of chief honor in his profession, but rather he of ^your 
modern kind of fame, the morning papers reeking with his name/^^"^ 

274. It Is the Duty of Every Citizen to Promote Justice. —Where an 
engineer has given due consideration to liis subject^ and is perfectly satis¬ 
fied lie can assist justice and can prove the truth to court and jury, he 
should not refuse. It should be his duty to meet and overcome this reck¬ 
less and biased practice of warping science to the uses of the wicked. 
dSTature should blush at the uses made of her teachings. Is science a mar¬ 
ketable commodity? can mathematics be employed to usurp the truth?" can 
the laws of nature be altered to suit the exigency of any and every case ? 
IBut give an engineer his freedom upon the witness-stand, relieve him from 
the constant interruption and objections of opposing and friendly counsel, 
permit him to answer questions with proper explanations and limitations, 
and matters of science and mathematics will not remain long in doubt. 
IfsTothing is more annoying and aggravating to a conscientious witness than to 
be required to answer questions categorically, by yes or no —questions that 
have been studied and prepared by the attorney for the express purpose of 
demonstrating certain doubtful matters of science, or to prove true an 
xintrutli, and which may convey an impression directly contrary to the mean¬ 
ing which the witness would express. 

From what has been said, the reader may conclude that the writer would 
■warn engineers of parties to suits or their counsel who require certain facts 
to be established, or who introduce themselves with the question, Can you 
or will you testify to this or tliat fact?"' A much better impression may 
be had of those who inquires after the truth or actual results of certain con¬ 
ditions. The engineer's mission and his profession is simply the elucida¬ 
tion of truth/ If he is a man true to his profession, he will always give the 
results of liis study, whether it bears for or against the side upon which he 
happens to be called. If he is not prepared to do that, or if the circum¬ 
stances of the case prevent it, then he is in duty bound to decline, or 

^ Best on Ev’dce (Cbamb. ed.) § 515. " Article in 3 Law Times 444 [1844]. 

M7 Engineering News 234 [1887]; Rog- ^ Wm. J. McAlpme, Transactions of 

ers’ Expert Testimony 56. Amer. Soc. C. E. 1870. 
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refuse to render his serfices. This he maj not always do; but if cornpellcid 
to attend against his wishes^ he caimot ha aiid to be under any obligations 
to eitlier party to the suit, and may exercise hit honest judgment, without 
prejudice or criticism. 

275. The Preparation—Exjmrt Witness should not Only be Informed, 
but He mnst he Prepared to Confine© Others.—Having constiiitod to 

appear, and to testify to certain opinions, beliefs, or truths, it now btfcomcis 
the office of the expert engineer to maintain his poiiticin, and to prcive liis 
conclusions beyond question. To accomplish this object he ghoiilcl «|iar© 
no efforts. He must not only be fully informed himself of all the facts, 
circumstances, and agencies whicli have brought alioiit the results eliiimed, 
but he must be prepared to intelligently present them ta the court 
and jury; to show tliam Urn relative positions of objecti that figure in the 
case, their purpose, condition, and effect To what r*xterit ho shotikl carry 
these preparations, and how far he may iitili/*e them, will now bo con¬ 
sidered. 

276. Use of Books by Expert Witn©».— Books of gc^ierice cannot in general 
bo utilized in court ns evidence to prove the tlecliirntioui and cipinions 
which they <!C)iitiiin.‘ The reaBon ft»r this rule in that the writer waa 
not under oath when he wrote the opinions, and it may be that new 
circurnsUincea Ijave arisen, and new disctnenes sinee come to light, under 
whicli his beliefs would be changed. Furthermore, the author is not in 
court, he cannot be croH«-(|uei^tioneiK the jury Iinve Ufit the oj»porlunify to 
observe the effect of questioning, or to judge of the <diaracd.er and disja^i-^ 
tion of the writer. 

Tlie force of these rt*asoim d«M*« not exist when an ex|'iert adopts or rati¬ 
fies the contents of a bofjk, and oflei’h the opinjifim td the author as his 
He is then pn*Hnine<i to have conHidered aiifl wi*ighe*l the aHsert.iori.g cd the 
book, and iu have n*acdic*d a conclusion of hin own, whicli In* is giving in a 
court of justictn and nnth*r the soleiiinitum fd an oath. Hxperts are not, 
thertvfore, confincfi wholly Id their per.^tiital kmoHciige ami c\perieiici% luii 
may give, tlndr opinion formic! in part from n^ading of books. They may 
give thc‘ Hourci* of their opinions, ami state that all writm-s. so far as lliey 
know, KUpi'iort the same oj>inion.® 'rinw eaiiiiot, loovever, he c*oni|iidlod to 
name ilm particular hooks, evmi wdnm liif‘y state that flieir opinions urn 
iKista! upon standani works.* It has hcon held that an expioi- «*aiiiii*t read 
from hi.H own puhlishtMl work.s to suppfirt ids !«».^!irnoiiy, especiall}' when thti 
witne^.sH doc*.s not t(*.stify as to tie* truth nf the f‘\irarts read.* 

d'cHlimony a^ to matliu'B gaiiiecl from the stmly of slaiiciard works, ratlier 

’ Blate r. Balthvfij fKiui,), 12 INte. Hep* ^ T^ylttr nn r. Vhic 

818; ? Ainer. A Kiur. Enry. Law ."ilU; iii*!hi'of Mioli 1. ail S. W. I{f{». [ IHHH]; 

Johnston p. Richmond ife I). R. (’«>. ((ri.). Mnr’^hfiil r. HoAVfi iMich.i, 15 The 
22 B. E, Ren. (}94. (Wli I IsHaj. 82 Aih. Lfi%v .lour. 54. 

^ Btate V. Baldwin (Kaiis.}, 12 Pac. R«*p* * Mix r 17 N. Y. Hiinri. 775, 

818 [1887]. Juhiice O'BrIrn iiigMiUtinff, 
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lan from actual practice, is admissible/ and the fact that the witnesses 
aowledge of the subject is limited to what he has derived from books is 
3 t a valid objection to his testimony. He is entitled to speak from the 
jcepted facts of the science.’ Physicians have been permitted to give 
nowledge and opinions confessedly not from their own observation and 
cperience, but merely from reading and studying medical authorities.* 
/'hen books are referred to for autliority, or to strengthen opinions, the 
pposition may bring the same books in evidence to test the witnesses knowl- 
Ige, or to contradict him or his opinion.'^ 

Rules for the construction of cuts and embankments, given by an engi- 
eer, and though acknowledged to have been given solely from his recollec- 
Lons of what he had read in Mahan, Gillespie, Gilmore, and other authori- 
ies on engineering, were received as competent.® It is therefore submitted 
hat though books themselves are not admissible to prove the declarations 
hey contain, yet their statements and opinions maybe brought to the court 
nd jury through the mouths of skilled witnesses. The expert engineer 
hould, to that end, seek, collect, and prepare the opinions of learned authors 
0 sustain his position and carry conviction to the minds of court and jury, 
f contents of books are to he introduced, they must be ushered in through 
he familiar acquaintance, and by the quotations and references, of skilled 
witnesses. 

Books cannot be read to a witness and the questions plied to prove their 
ontents.® Their contents must have been previously known. Though they 
;annot be read to a witness for the purpose of showing facts set forth, yet 
[uestions may be read from a book on technical science for the purpose of 
naking the questions more intelligible.^ The use of a standard authority 
m the subject of inquiry has been permitted to shape questions put to an 
expert, and he has been required to examine and read from the book for the 
nirpose of testing liis knowledge of the subject.® 

Books may also be read to a jury in the argument by counsel, not to 
Drove matters of opinion, or of fact, but to support arguments presented, 
jounsel should not be allowed to read to a jury from a legal text-book,® 
ind permission to read the law to the jury is within the discretion of the 
;rial judge.^® Current schedules of prices in trade, calendars, life-tables, 
ind so forth, have been admitted, and it is submitted that in the same cate- 


^ Fordyce v. Moore (Tex.), 22 S. W. 
^ep. 235; Hardiman v. Brown (Mass.), 39 
S[. E. Rep. 192. 

2 Marshall -y. Brown (Mich.), 12 The 
[leptr. 693 [1883], and 32 Albany Law 
rournal 54. 

^ Rogers’ Expert Testimony 28; City of 
lackson Boone (Ga.), 20 S. E. Rep. 46. 

^ Marshall Brown (Mich.) [1883], 
mpra; People 'o. Vanderhoof (Mich.), 
mpra ; Taylor on Evidence. 


® Central R. R. Co. -y. Mitchel, 63 Ga. 
173. 

6 50 Mich. 148 and 296 and 629. 

Thompkins v. West, 56 Conn. 478. 

® Byers v. Nashville, C. & St. L. Ry. Co. 
(Tenn.), 20 S. W. Rep. 128. 

® Yarbrough State (Ala.), 16 So. Rep. 
758. 

Forbes d. State (Tex.), 29 S. W. Rep. 
784. 
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gory can be classed standard tables of sines, cosines, logarithms, multipli¬ 
cation tables, etc/ 

In general, it may be stated that books will not be admitted as evidence 
of the facts they contain. Their statements cannot be used directly to prove 
the size or shape of a member of a structure, nor what is or is not a proper 
construction of a piece of work. If the engineer wishes to back up his 
assertions by the authority of books he must prepare himself upon the sub¬ 
ject, and give others^ opinions as his own. Questions as to materials, what is 
^^a good and workmanlike manneiV^ what is hard-pan,cannot be proven 
by reading directly from a book.* 

Whatever beliefs or opinions the engineer may wish to advance must be 
his own. He may have acquired them from reading or the study of books, 
he may mention books or cite authority, but he cannot read the books in 
court, nor literally quote the author^s statements. He must express his own 
indvidual opinion and may give in support of his conclusions the fact that 
others have arrived at the same decision, or that other engineers hold to the 
same views."* 

277. Witness may Use a Book, Chart, or Prepared Memoranda to Befresh 
His Memory. —What has been said need not convey the idea that the engi¬ 
neer's preparation requires him to memorize whole pages of printed matter, 
for he may take his books, maps, and notes into court and on to the wit¬ 
ness-stand with him and refer to them, to refresh his memory, upon questions 
in doubt. He may draw up a written narrative, make written memoranda 
of a subject or transaction, and use it while under examination as a script to 
refresh his memory.'^ If he is able to testify (1) that the statements con¬ 
tained in such memoranda are accurate in his present recollection, or (2) 
that from his present recollection the memoranda were accurate when made, 
he may refresh his memory by examination of memoranda regarding dates, 
figures, results of calculation, minutes of testimony, and the like, whether 
vSiioh memoranda has been made by the party himself or by any other person. 
An engineer may make use of a map made by him, wijbh figures representing 
lengths of lines, areas, and quantities, and testify from it. Whether such 
maps and calculations, so employed, become evidence of themselves, is in 
dispute. If positively testified to by the witness, they are admissible; if 
sworn to, that the figures well and truly represent the true distances, quanti¬ 
ties, and areas, they may become evidence. In the discretion of the court they 
may be allowed to go to the jury, and be taken out with them when they re¬ 
tire as a memoranda of the distances, areas, and quantities as sworn to by the 
engineer.^ As a witness he cannot read from his memoranda, even though 


^ Morris v. Columbian Dock Co. (Md.), 
2o Atl. Rep. 417; Richmond & D. R. Co. 
Hisong (Ala.), 13 So. Rep. 209. 

® La vson’s Expert and Opinion Evdce. 
187-192. Eor an article on Books of Sci¬ 
ence as Evidence, in which many cases are 


cited, see Central Law Journal, vol. 5, p. 
439, and vol. 15, p. 88. 

* Lawson’s Exp. & Opin. Evdce. 169 
ei seq. 

^Best on Evidence (Ckamb. ed.) 227. 
®Nelf v. Cincinnati, 32 Ohio St. 215; 
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matjo liiniself; he can refresh his memory by looking at the writing, but 

he testify from his recollections.* Even though the memoranda is not 

as evidence, lie may use it, if he knows it to have been correct 
whex 3 . i*' made, to refresh his memory, after which he must testify to the 
facts.® The memoranda is not of itself competent evidence to prove 
the stated/ In general, such memoranda employed by a witness to ro- 

fresbt memory must be verified as correct^ before it can itself become 

eyidetixoc^-* If an engineer swear that the figures upon a plat representing 
lengths of lines, areas, and quantities are correct and represent the true 
dista.xaoo^> areas, and quantities, it may become evidence, and the trial court 
may i» i discretion allow the jury to take the plat with them as a memoranda 
wheri tlxoj retire.* If, however, the witness has no recollection of tlie facts 
cont 3 *ii^^*^ a memorandum independent thereof, yet testifies thereto in full, 
it is xiLot c^rror forthe trial court to refuse to admit the memorandum itself as 
evidoxxoi^-'* 

j\_ wit^itiHS may refresh his recollection by reference to any memoranda 
relating subject-mat ter to which his attention isdireidetl on the stand, 

whetlior auch memoranda is (‘ornpetent evidence or not, and then ho may 
testifyy if ke has tlum any imleptmdent reeollection of such Hul>j(^ct-matter/ 
This ife* not, however, u gmvrul rule.® 

MComorarnla of facts that octmrred, must havc^ Ixam made at the time or 
receixtly ufter ilu^ cnamt. If rnatle weeks or montliH ihertiafUc*, tht^y {*annot 
be usoil tu r»drt‘sh the ineiimrv, nor ran tlmy if made at tln^ reeommemhition 
of Olio tlu* parties.’" Memoranda made !)y a workman from day to day, in 

the oi*cI i luirv com* a* of huHinoss, may la* maul to show the days his (miployer 
workcoil a certain Imilding.*’ An andiiti*ets t‘ertditailc has betm admitUsl 
.some t;if * 11 ^ afU*r tie* faets of tie* euMoJmt from meusma'iiumtH ami nott'H made 
contorn I »«H’ane«»uHly witlitle* work.*® In g<*n(*ral, a witness must swear t.o the 
facts cioiitaiueil, if he will givo testimony <jf things in a dtHuiment which he 
is using til refresh his memory.’* 

Cunn i ij j r etr., R. Co. 

(Slip.), t-M S. V. Su|tj» <»ou, 

^ Wilclf* r oO B;ohour-Ms, 

2 Boil 1 I€’I !r r. i nnUt frhil, 11 N. K. Hop. 

250 ( I 11« , > \(r;uir r. W’hi’o* i Pn }, H 

All. I 1 

r. Hruv C'ul h Pur Hrp UT. 
r Hrii|_^ iMian,,. 51 N. W. Hrp, 

22G; Oil »»! Ihiissiii'Oeim t\ MrPoluiui 
(Al;u>, If So, Itrp, 4“7, 

® Iv I<.» I >li t. IloiialU jWfi^h, ), Co Pnr. 

Rep. CStil . 

cifirifiiiuii. se Ohio St, cir», 
r. Cliir.upu, U A Q, H. Co. 

(lowfi.), r» I H. W. Urp, COM 
® r>env.«.r A H. ik H. K. r. WiKon 
a. I ■»!» I. pjir. H« p 1)7. MrNnhy 
tl ( Ksiti.j, m Par. Hrp HHU. 

lahiihitiiiilSj 2 A. A K. 210; 


tt/nf SfY (’oniiiKitiwealth p, Burke, 114 
Muhm. 201; Meiril r. 'riu* Ilhnra A O, R. 
i'll , 10 Wrnil, 5S0; BihNrll e. .Mirli South- 
rrii, <’tr . R ('<»., 22 N. Y. 202: I InBev P. 
HijM'eliuU'.*h. 15 N \ IIaiv<'y p , 

I'uilril Slalr*i. I Bi C S 2 U» 

’"Spriiur Cntihai .Mut. Bin, Co r, Kaoiuh, 
la MB. hi {ft. Howiuna 
(.Via.). 10 So Urp 010; Eft- Baum r. 

Ri'u\ (‘ai. . 20 Par Rep. 417. AiHler.sou 
f*. Bnhdil iNeh ). o! N W. H(‘p, Hal, 
^Miouehtem r. Smith iSup.i, 22 N. Y. 
Sii[ip. 14.H 

*C*Sa'ih-rs r 1 lutehluHon, 20 IIB. (Cl. of 
App ) OUO |1HH;|, z/Z/io ('titiiiiuiOuitu v M. 
S. A Ft C. U. i\> , IH N. Y. Supp. 000, 
11H<I2J. nfmf/ 111 N. Y 40H. 

^^ilarvey i\ Ciiitral Staten, IIS U. H. 242. 
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278. Use of Written Memoranda and Copies Thereof. -.Bilk for irmteri- 
als, drayage chackn, anti waigh checks received with materiiils deliferetl at 
works are only hearsay evidence of the quantitieM of materiiila I'ltircliMed and 
put into a structure, when the witness does not know that they were correct, 
and was not present when the niaterials were dcdivered, and did not there¬ 
after meitsiire aiid inspect them.* liookaof aceoiuit, containing iierrw for work 
done and materials furnished, the eorrectnesi of which wan sworn to hv ii 
bookkeeper wlio did not see tlie work doiitf or tlie goods delii'eriHl, niid who 
made the entries from memoranda fnriiishatl by others, are imidmisiiible, 
where one wlio had {jerstmiil knowledge of tlie doing «if the work and the 
furnishing of the materials was present at the trial, ami was not called to the 
stand.* However, tlie fact that books of accoiint eontnin some errors dons 
not, in the absence of iwideuee that the books wore fraudiiIontly falsified, 
necessarily render them ineompetent.’ 

If the original meim^nuidum lias been lost or doi^troyed, the witm^gs may 
use a copy to refresh his mi*mory. if \m tostify tlnit tin* flgiiroi or estimate to 
be used ware made at the time of the measurement of the work mid that 
they are correct, ami also that the ropy is a eorret*t one.* So Indd of a blue 
print/ Proof of loss of liooks, so us to a«lmit testimony of the book¬ 
keeper as to their contents, is «ufiiei«»ntly shown by his te^tiinonv that he 
made diligent seundi for the books, and found some «»f iliem in the eelliir of 
the store, in some old rulddsh, and among them the covers of the hooks in 
question, hut the insides of them had lieen torn mit mid taken away, and lie 
could not finil them.* The eopy hec»omes the best evideiin^ of the I’mitimts 
of the original book or document, am! is admi-^^ible, wlnb* parrd 1^11101100 
of its contents, if it be a written instrnnietii, in tiof admisi»ible/ 

A sUmographerk notes of the wiinet^H’s teslnnony giu-n at a foniier trial, 
when theHtenograplier has nhewn that h»* took tlie noleHaml ibiit thi’vare eor» 
root, may lie read to impeaeli tin* wdnes’/s pri'Metii ti^stimofiv, evioi fhougli the 
stenographer ban no n'«*oI led ion of what the witne»;H Haiti." So when* the books 
of original a«*eount have }»een der-troyed. the iteniH tlierem mav he proveil fiy 
the ledger.® A manager of a linn biiMineMs. it seems, eainiot use iiuidiahook 
to refresh his immmry, if lie did not make the entries, or set* them uiude, nor 
assure ]uinH(*If of theircornH*tnesH whi*n the inattm's were frf*sh in ins iiieiuery.''’ 
Nor if Hindi c*nirii*s w'en* mmlv by a party to the Huit in Iii^ own helialf.** 

* MeC'onuick r. Rachber trtah), 37 Pae. 

Rc‘p. n:t‘3. 

Doilac r. Morrow (Ind. Anpo. 411 N. E. 

H(‘P. m. 

® Levine v. Lancashire Iim. Co. i Minn.i, 

68 N. \V. H65. 

^Anderson c. Iinhoff (Neb,), 51 N. W. 

Rep 854. 

^Oiirrier v. B. & M. R. Co , 31 N. H. 

226 11855]. 

® otarifleld v Knickertwcker Trust Co. 

27 N T Stum ftOO 


** nill.m r Hewt* Afirh }. 57 S W. U»ii. 

102 ^ 

^ Kli*p*^eh r. «W.’rdt I. 55 Par. 

Rep 631 

\Me{'rntlv r. .baie^^ iS C 1, 15 S, E. Rep, 

420. 

Frit/, r iS F <. IPS. Iv Rep. 

204, hu( LeviiH* r Latieti.h!iire Ins, Co, 
f.Minn i. fH N W, Rep H55 

t?. Hiniih iBup. I, 22 N. Y. Rupp. 

B40. 
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It is proper to read to a witness extracts from evidence given by him on a 
previous trial to cause him to recollect the facts as he testihed on a former 
trial j and a witness, either on direct or cross examination, may be com 
pelled to inspect a writing, if it is in his own handwriting or there is reason 
to believe it will refresh his memory.’ The use of memoranda to refresh 
one’s memory has been held a matter largely discretionary with the trial 
court/ 

279. Use of Maps, Plans, Photographs, and Models in Cou^' 

well established that memoranda, books, and maps may be emp 
trate, explain, and prove the expert's opinions and testimony, L_ 
ject for consideration is what preparations to make. First of all i 
understanding of the facts, circumstances, and surroundings of the 
and the preparation of diagrams, models, and other means of pres 
them to the court and jury. The conditions and surroundings attena 
problem are primary in the determination of results; small technicaix 
often make an entire change in the results and deductions to be drawn from 
certain facts. If possible, the locality should be visited and carefully exam¬ 
ined, that the expert may be familiar with all its peculiarities. If the occa¬ 
sion requires it, a careful survey and map of the ground should be made. 
Samples and pieces may bo taken of the soil, structure, and materials. 

An V'X parte map made by a witness, and shown to be correct, may be in¬ 
troduced, not as imiependont evidence, but to be considered by the jury in 
connection with other evidence.'' A civil engineer who has made a survev 
of the lo(‘,ality may testify that there was no obstruction, and that the head¬ 
light of a train would be visible from points in the neighborhood of the 
scene of a collision.^ 

280. Use of Photographs as Evidence.—Photographic views should be 
taken from selt^(‘.ted positions, which, if sworn to as being true representa¬ 
tions of what they profess to be, may bo introduced in evidence.® The value 
of plioiographiti views cannot be overestimated. They are invaluable in 
case of (h^siruction of buildings or other structures by wind, flood, or fire. 
They are much easitu’t(> compr(d)(md than are rnai^s or plans by jurymen, 
and they are ({iiite diflicult of misrepresentation, and are now generally 
ac(uq)t(‘(l as evid(UiC(s. They show (elevations and depressions, distances and 
sha})(‘H as tluey naturally app(‘ar to the eye, and are more convincing to both 
jury and judg(‘. Th(‘y ane quickly and cheaply made, and are comprehensible 
to the most unediueabed and unskilled, and arc received for nearly all pur- 
pos(‘H and in all cases wlnere the original object cannot be had. It must be 


’ Klirisinuii v. Scott (Ind. App.), 32 N. 
E. R-’p. HIh. 

^ Staler V. Stan (oil (N. (J.), 19 S. E. 

96. 

^ Michiiran Iiih. (\). v. Wiceh (Colo.), 46 
Pn<*. Rc{> 6H7. 

Ohio River H. Co. (W. Va.), 
18 S. E. Hep. 782; State ti. Harr (W. Va.), 


17 S. E. Rej). 794; Roderiquez v. State 
(Tex.), 22 S. W. Rep. 978; MeVey v. Dar- 
kin (Pa.), 20 Ati. Rep 541 [1890]. 

Chicago, etc., Ry. Co. v. Chambers 
(C. C. A.). 68 Fed. Rep. 148. 

® Howard *». Russ'dl, 12 S. W. Rep. 
535; (lerinau T. 8. v. City of Dubuque, 64 
Iowa 736, 
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admitted that photographs taken from one point of ¥iew to determine matters 
of size, relative proportions, grade, etc., might be very misleading, as very 
different results can be obtained by tilting the photographic appanitue 
(camera), or by being too near the object, resulting in distortions; but when 
a set of photogniphic views are made of an object from different points of 
view and at varying distances, it is a very difficult matter to make a mis¬ 
representation of the object and its attendant conditions. 

The following examples serve to show their admissibility and value: They 
have been admitted sliow damage to premises injured by water/^' 
or by a change of grad© of a street/ to show wrecks,* and of broken parts 
of fallen structures, to show the ob|truction to drainage of a turnpike by the 
erection of a bridge or causeway,* to show a defective sidewalk.* Photo¬ 
graphic views of streets, buildings, railroad tracks, bridges, etc., have been 
admitted.® 

Photographs may be recauved of deeds and deBcriptions taken from public 
records which could not be withdrawn, such m to show licnmdaries/ and to 
identify and describe premises in dispute,* to identify personi/ a lot of jew¬ 
elry,^* and to show the severity of wounds due to an aasault; and the fact 
that the expression of the injured person’s face was siudi m would tciiid to 
prejudic?e the jury is not sufficient to show ernn* in allowing it to be used, 
the photograph not being imduded in the rt*cord.** They have been ad¬ 
mitted to identify documents, am! in place of the original if tlin original 
docurm3nt itsedf cannot l>e had/* and to show field ufitos of a survey/* 

Photograi)hic, (‘opies on a large scale have* been adniittcid to shem com¬ 
parisons of handwriting/* but such copies have been excluded when not 
offered for comparison witli enlargi*d copies thegcuuiine signature/* Tes¬ 
timony as to the genuinmiesH of handwriting has betui <vxtended tti a murk 
or cross by rni^ans of wlncdi an illititrate person signetl his name, its weight 


* 64 la. 7:m. 

W'is. 512. 

® KansHH R. (Jo. ti. Smith (Ala.), 8 Ho. 
Rtjp. 45 [1891)]; 46 la. 199. 

* (UifBUiut 11. Tk. Co. V. PI|HT, Penrm. 
Sup. Cl,, .lan’y 1HH4. 

^ Barker v. 'rown of p{!rry (la ), 25 N. 
W. R(‘p. 109 1 1885). 

® Glasii-r r. Town of He^bron, 16 N, Y. 
Bupp. 505, fui fnihankmefit; mr Loc'ke r. 
Sioux Cbiy A P. It Co., 46 la. lOfl; Rod- 
din V 52 la 219; (Jerinnn T. H. t\ 

(5iy of I), 17 N. W. Rep. 155; Udder 
Zooks ('jiHo, 7fl Penn. St. ;i40; RnlolT v. 
Peo]>lr, 45 N. Y. 215; Mni’e('y v. Barnes, 
16 Gray 162; 26 Am. 519; 

^^8 Ame*r. U(*ik 474; 25 Alb. Law 

Journal 182; Cozzens r. 5 Keyes 

206, aceilar floor; I)(‘dvi(*bH t>. Salt Imke C. 
R. Co. (Utali), 46 Pac. Rep. 656. 

^ 20 Alb. L. J. 4. 


* Blair r Pelliniii, I IKMasH. 421; Mulhielo 
V. R. K. (‘o., 50 N, Y, 570. CfHjprr r. St, Paul 
C*ify Ry. Co iMiuii.J, 56 N. W. Urp. 42. 

’ l’ddei7,o<»k r. rfununaiweidih, 76 Pa. 
Hi. H5i; PiM»plfr. HiiiJili, 12! N. Y. 578. 

59 K«Mi. Rop. 6H4; Rulof r. Petiplo. 45 
N. Y. 215. 

(’i.oper r. St. Paul (’ify R, <’<»., nnpra. 
In rr Fu’-tor iMieh I 5 Am, Law I’iuieH 
Rop. 411 [iJ'TOj; Mff tilstt Kboni r Zbnple- 
mini f're.x.) [18771; Havnes t*. .MrDormc»tt, 

11 Ceni L J 57H. 

Avers r. Harrin fTex.). 15 S. W. Rep. 

76HfIHlf0j 

.Marey r. Harm's. 82 Mas-. 161; but gre. 
Hynes p, .MeDermoft iN. Y ). 22 .\!b, L .L 
56*7 jlHHO); ohf* O'otm* r Psu kerlairph B. 
R. ('o 5,9 Md. 57 1IH75.|. 

*** While S M, (5 k r <h>rdon (ImL), 24 
N. E. Rop. 10.5;i; u/u/Goer V. Lumber 
Co. (Mu.), 54 S. W. liep. 1099. 
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jeing for the jury.^ The question of admissibility of photographs is one 
>rgely, if not entirely, for the trial judge;* it is within his discretion to 
^drnit a photograph of a plaintiff in a damage suit, as evidence of the claim- 
int^s health and strength at the time of the injury/ or to show the effect of 
^ flood from a dam that had given way/ The rejection of a photograph of 
premises whose boundaries are in dispute does not furnish a ground of 
exception.' Pliotography is almost indispensable to the expert in the 
£>nl<irged representation of minute objects or to emphasize details ® not easily 
recognized by the naked eye. In all cases, either the witness himself or the 
photographer, or some one familiar with the locality, should be called to 
testify that the photograph is a correct likeness or representation of the 
original object or locality.”^ 

281. Expert Witness should Eortify His Opinions with Authority and 
TTndisputed Facts.— The expert having made all arrangements for the care¬ 
ful and critical representation of the circumstances, he must next prepare 
liimself to present his case clearly and forcibly. Although he need not be 
familiar with the language of the authors or books he quotes or refers to, he 
should he acquainted with the substance and theory of the subject, and 
Icnow the volume and page in wliich it is contained. He should review his 
notes and memoranda of his past work and experience, compare it with the 
books, reports, and views of other engineers, check them by computations and 
experiments, and use every exertion to determine toliat is and what is not 
the true merit of the question. 

His reasons should he formulated and prepared, for he may or may not 
be asked to explain the reasons of his opinions. 

282. Experts should Seek the Confidence and Eespect of the Court. —In his 
preparation, the engineer always should have in mind the presentation of plain 
truth in phiin English. It should be his aim and effort to gain the respect, 
confidence, and good will of the court and jury. His competency and privi¬ 
leges depend upon the impression made upon the court and the discretion 
and judgment it may exercise. It should be his highest endeavor to present 
his beliefs and opinions by the most convincing proofs, and in a manner that 
may be fully comprehended by every member of the court and jury. ISTew 
and unaccepted theories, foreign phrases, terms, and titles, and technical dis¬ 
tinctions, cannot have the weight of plain Anglo-Saxon common-sense, or 
some simple illustration in every-day life. A sensible, moderate, earnest 


* State V. Tice (Greg.), 48 Pac. Rep. 367. 
^ Verran v. Baird (Mass.), 22 H. E. Rep. 
630 [18891; Clevehmcl, 0., C. & St. L. Ry. 
Co. V. Monaghan (Ills.), 80 N. E. Rep. 809 
[1892]. 

3 Gilbert d. West End St. Ry. (Mass.), 36 
K. E. Rep. 60. 

^ V^Tran v. Baird (Mass.), 22 N. E. Rep. 
630 [1889]. 

® Hollenbeck v. Rowley, 8 Allen 473 
[1864]. 


® Marcy «. Barnes, 82 Mass. 161; and see 
9 Auier. Law Rvw. 173. 

Nies V. Broadhead, 27 K. Y. Supp. 52, 
also Roosevelt fl., 0 . N.Y. El. R. Co., 21 K. 
Y. Supp. 205; Miller v. L. N. A. & C. Ry. 
Co. (Ind.), 27 N. E. Rep. 339 [1891]; Leid- 
lein Meyer (Mich.),. 55 Ef. W. R«^p. 367; 
Hollenbeck Rowley, 8 Allen 473 [1864], 
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disposition to present one’s views plainly and clearly for what they are worth, 
a careful avoidance of any effort to force conviction into the minds of the 
court, is far more effective than any attempts to show how very simple and 
plain the one side is and how preposterous and unheard of are the o|)inion8 
of the opposite side. A simple acknowledgment that contrary (ipinions 
exist, and the fact that witness is familiar with them, has considered a!id 
weighed both sides of the question, and has come to liis coiKdusiori by gtiuly 
observation, and reasornng, will carry with them much stroriger convictions 
than any amount of blustering. 

Force cannot exist without counter resistance in mechanics, and this is 
equally true in argument. The moment a witness insists or undertakes to 
impose his views, that moment ho arouses resistance in liis listeners, wliich 
renders his efforts the more unavailing. Much cleiHuids upon tlie good opin¬ 
ion of the court. It is within its power to permit or tieiiy tlie engineer tlie 
privilege of testifying, to determine whetln^r the witness comeg within the 
requirements of an expert, whicli is in nowis(*a question for tlie jury.^ 

283. Trial Court Determines the Privileges of an Expert Witness.---The 
preliminary (juestion whether a witnoss <»ffered m an expert has the mnajs- 
sary qualificationH is for the court, and is largely witliin its di»*rtdJon.® 
Unless it a|>pearH from the (‘vidmiee that the trial court’s decnsiun wuiH erro¬ 
neous or founded on an error in law, it is c^omdusive,'* 

If it he appanmt that c‘Xpert ie.stimony would tend to assist tin* jury in 
coming to a caimduHion on the facts it is not error for the trial <*ourt lo 
admit it.* It has been held no i»rror for the trial judge to ndust* in receive 
the (expert testimony of a pnff«*s8or of (dvil imgincering who has madi* the law 
of moving hodit's a study and can tell how far a li’ani will move by its 
momentum, as to tin* ciintaiu'e a train would travel, <»u a i|ueslioij to contra¬ 
dict tlu^ t(‘8iiim)nv of oilH*r witnesses ti»glifying from praetiea! experience, 
on appeal.® 

’'FIh' ina.iuu‘r ami extiuit to whicdi an t*xpi*rt- may refrrdi his recollections 
by ndercmec‘H to nuunoranda or books is also dcteriiiiiied l^y flic prc*siding 
judge-'-a dlseretion that may be oxerei.sed with reforoiaa* to the ciiamiu- 
stama^H of the ease* and Hc»metinH*.s with reference to th<*e»uidnet ami bs'armg 
of the witiH'HS upon the staml/ 

In the furtluuauHM* of justi«‘«% thecauirt may in its dioTelion depart from 
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the usual order of introducing testimony. It may permit experts to tes-fcif 
before the establishment of facts by the other witnesses.^ It determines 
propriety of questions asked, and it is within its discretion to reject qixos— 
tions put to witJiesses, if in its opinion they do not bear upon the question 
at issue. Questions to experts are in a large measure hypothetical a.nci 
remote, and are likely to receive a much more liberal consideration uiiclox- ^ 
good impression on the part of the judge than in the face of distrust 
fear.® After the witness has given his own professional opinion in refert3nco 
to what he has seen and heard, or upon hypothetical questions, it is thon 
within the court’s discretion to limit further interrogatories as to what 
gciontific men have said on such matters, or in respect to the general teaioln 
iiigs of gcienee thereon.* 

The extent to which the temper and disposition of a witness may 
shown on eros8-examinati<>n is largely witliin the discretion of the tx-ia,l 
court;* ami the extent to which it may be pursued to test his memory is 
within the disc 4 *etion of the court.^ In cross-examination a witness mtxy l>e- 
asked in regard to any interest he may have in the result of the tria.1,, as. 
iilTectiiig hiH crtMliluIity/and ho may be asked as to whether the cxamirLa.^ 
tions made by him wio’c made in a careful or a superficial manner. Sncli a, 
qm*stien is not o!)j(Httionahle as sulmtibuiiiig the opinion of the witness ±oir 
tlici jm!gim*nt of the jury cm that poiut.^ 

In eoncdusioiu it may he said that too much care cannot bo taken in -fclie- 
prepuratiem for tin* t‘.xp<‘rt wiineHs-Hiand, and any man (engineer) who con- 
i<*ieiiiiuimly does bin duty will mcu'it all that he is likely to get for lais 

284. Behavior of Expert Witness in Court—When will Expert Testi¬ 
mony be Admitted. An cxpcnl’n duth's in (‘.oiirt may he crnhraced in t'W'o 
c’laHHc'g : (1) ’riic Huggc’rttions and promptings ho may give to the attorney 
ill rxaminalicm ef (d,h(*r witnc'HHcs, and (2) his ofiices and privileges wliilo 
iip«»n the i-tand Isim.-udf. Little <‘an h<^ suid upon the former, as the cliaimo- 
ter and ameuiii «»f asHi.-tance* muni diqamd upon the character, diK[) 08 ition^ 
aiicl private idc*as of the individuals, and their skill, practice, and moilrocTs. 

Ah a gein*ral rnh\ opinions of witIu*H.s(^s are not admissible asevidenoe^ 
iliey mii.‘4 spc\ak jiH to faedn within their knowledges; lint upon (questions of 
skill «>r Moenc**, with whirh tln^ jury are not familiar, men who liave macTo 
the Mihjef't-mattf»r of inc|uirv the' ohjead of tlieir pa.rticuilur attention oi* 
i^ludvare p(*rinilt»‘d to givi* their opiniims. 4'h(*y arcmidrnissible (1) wTion 
the que:4ion involves suhjeadH whieh iiYv. hc^yoiul the determination and f nil 
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ilHH.Ij. 

* inivlHf, Uniti'ci HtalOM, 17 Bap. ( 4 . Hop. 

sail. 


^ (l'/.(*.7.(*.vvzkn tJ. lk‘nton-B(*llcfoTitnine Ir^y- 
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•understanding of the judge and jurors, and (2) when the witness offered is 
fully qualified to give the required information. 

The rule determining the subjects upon which experts may testify and 
the rules prescribing the qualifications of experts are matters of law, but 
whether a witness offered as an expert has those qualifications is a question 
of fact to be decided by the court at the trial.^ We have chiefly to deal 
with the law, as we cannot determine the judges^ opinions of individual cases 
(or person). Courts are inclined to limit the testimony of experts to the 
rules now in use, and to confine witnesses to facts in all cases where practi¬ 
cable, and to leave the jury to exercise their judgment and experience upon 
the facts proved. Facts may be specifically contradicted, and if witnesses 
testify falsely they are liable to punishment for perjury, while opinions may 
not be proved positively wrong, and false opinions may be given without 
fear of punishment.^ 

The fact that a witness may know more of, or may better comprehend, 
the subject than the jury is not sufficient to authorize opinion evidence, but 
it must relate to some trade, profession, science, or art in which the expert 
has more'skill, and can pass better judgment than jurymen of average intel- 
ligence."* If the facts can be placed before the jury, and they are of such a 
nature that jurors generally are as competent to form an opinion in refer¬ 
ence to them and to draw inference from them as experts, then the opinions 
of witnesses are not competent, and such evidence should only be received in 
case of necessity.A question which elicits a reply based on a mere arith¬ 
metical calculation is not objectionable as calling for expert testimony. 

If the relation of facts and their probable results can determined with¬ 
out special skill or study, the facts must go to the jury, who will be left to 
draw their own conclusions and to form their own opinions.'^ If the inquiry 
relates to a subject which does not require peculiar habits of study in order 
to enable a man to understand it, the opinion of skilled witnesses is not 
admissible.® The true test is not whether the subject-matter is common or 
uncommon, or whether many persons or a few have some knowledge of it, 
but whether the witnesses offered as experts have any peculiar knowledge or 
experience, not common to the world, which renders their opinions founded 
on such knowledge any aid to the court or jury in determining the ques¬ 
tions at issue. 

285. Some ftuestions Held Hot to Eequire Experts to Determine.-—It 

has been held that a question whether, under circumstances proven, it was 
a proper time to burn brush,^^ was not a question requiring the assistance' of 


’ Jones 1 ). Tucker, 41 H. H. 546. 

2 Furgeson v. Habbell, 97 N. Y. 507 
[18841. 

3 Staffords City of Oskaloosa,64Ia. 251 
[1885]. Overby -y. Chesapeake & O. Ry. 
Co. (W. Va.), 16 S. E. Rep. 813. 

4 Witmark v. Manhattan Ry. Co. (N. Y. 


App.), 41 N. E. Rep. 78. 

5 Belair C. & N. W. R. Co., 43 la. 662; 
Van Wyclen v. City of B., 118 N. Y. 424 
[1890]. 

® Overby v. Chesapeake & O. Ry. Co., 
(W. Va.), 16 S. E. Rep. 813. 
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experts,* even though the witness offered had many years of experience in 
clearing land by fire, and had observed the effect of wind oti fires, in the local¬ 
ity in questioii, and had visited the larid and made a plan of it. On the 
mmm ground opinion evidence has been rejected as to whether a horse should 
have been tied,^ whether stairs were located in a safe place in a building,® as 
to the effect of water in disintegrating mortar of a wall,'* as to the value of 
p*al estate,^ wluftlier a survey was actually located on the ground or was 
made in tlie office from plats/ and whether wood was, or was not, rotten.^ 
Cfeiicirally questionH of value, as of a horse or land, do not require expert 
knowledge. WitnesscB wlm are not architects, builders, or contractors may 
be allowed to static tlieir opinions as to the worth of a building from a gen¬ 
eral knowledge of it witlnnit being able to estimate the value of any of the 
materials entering into its construction." 

It has been held not to require an tsxpert to prove that a wall migl 
cmcked m a result of defects in the wall and foundations to show tha 
wall was defcKdive; * whether boards piled in a certain manner will pru 
a cargo of periHhablc freight; ‘® if a ct^rtain arrangement of rnachiner 
dangcircnw;" m to the safety and fitness of a belUfastening when a piece ujl 
the belt and the fasttmings are before the jury; as to how much limestone 
is beneath a railnaul and its valuer per ton;*® as to what hard-pan is and 
wliotlier any was found;** us to Ihjw mucdi a man c^an improve his hand¬ 
writing in a Hliori time,*® In determining the explosive (duu*a(d.(‘r of dust ixi 
a him a cdicmid, nut shown to havo had any cx[)cncn(‘e with the same kind 
of dust tnilHiilc his lahorahu*y. is not eompetmt to ii'Hlify that, if fire 
came in iamiwt with it, an explosicui would oeotir.** 

WiiiicsHCi cannot give any (qnnions as to the h‘gal tdTt‘ct of documents 
or cventsd’ nor will their tqdnion he ri‘ceivtHl as U> the aimmnt of damages 
siiffciasl in an action damages;’ tior as to wdnd.her a ciwtaiJi ailment 
Would bring to a man the knowhslgi^ that he was not in ptu'hnd health. 
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286. Expert Cannot Determine ftnestions which the Jury are to Decide. 

—The opinion of witnesses upon the precise questions the jury is to deter¬ 
mine is competent only when the nature of the case is such that facts can¬ 
not be stated or described to the jury in such a manner as to enable them 
to form an accurate judgment thereon and no better evidence than such 
opinions is attainable/ The object of all questions to experts should be to 
obtain their opinions as to the matter of skill or science which is in con¬ 
troversy, and at the same time to exclude their opinions as to the effect of 
the evidence in establishing controverted facts. Questions that require the 
witness to draw conclusions of fact should be excluded.’* Opinions cannot 
be asked upon facts or questions that are to be determined by the judge or 
jury, but experts may give scientific opinions, under an assumption of facts 
similar to or identical with those presented in the case." Such questions 
are termed hypothetical, the witness being asked if certain facts testified to 
are true, if he can form an opinion, and what his opinion is." The opinion 
of witnesses cannot be asked directly upon the circumstances of the case 
being tried, but hypothetical cases very similar may be described and the 
opinion of the expert asked upon such hypothetical case."* So when the 
question to be determined was whether the state or its employees were 
negligent in making changes in a bridge, a question to the person who built 
it whether he ^'left the bridge, in his judgment, safe for the ordinary uses 
of a highway bridge,^'’ was held inadmissible, as he was thereby permitted 
to determine the question which was at issue and to be decided by the 
board (jury). And where the negligence of the party injured by the fall of 
the bridge was at issue, it was held improper to admit the testimony of an 
engineer that the load was excessive and that the stones were negligently 
united and moved over the bridge, though it would have been proper to have 
admitted him to testify to the supporting power of the bridge or any one of its 
panels or any one of its stringers/ So where a scaffold has given way, a witness 
should not be allowed to testify as to whether, in his opinion, the scaffold was 
"'put up right,''^ though he may, as an expert, show the effect of a knot or 
cross-grain upon the strength of a timber supporting the scaffold.’’ Where 
the question at issue is the faulty construction of a railroad, an engineer, 
testifying as to the construction of the track and the probability of deposits 
of sand thereon in rainy weather, could not, on cross-examination, state 
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the engineers on the road were all aware of that fact, this being a mere 
Btice.* 

B7. Hypothetical ftuestioEs may be Asked of an Expert Witness.-— The 

tlietical question must not call for an inference which is within the 
nee of the jury to draw.® The witness should not be called on for his 
on on disputed questions of fact, or as to the credibility of any of the 
jsses.* A witnosB is not to be asked if he believes another told the 
. An opinion is worth nothing as against absolute knowledge, fact, 
w, and the expert should furnish the facts on which his opinion is 
led. In asking questions, the facts should bo clearly stated, and the 
ion should be clearly within the expert^s special knowledge. If ques- 
ii clearly within expert’s special knowledge, you can sometimes ask the 
point which is to bo decided. The facts assumed need not have been 
‘d, nor can the questiori be objected to on the ground that the facts 
fiad are not true.* The tc?«timony offered should, however, establish 

• fact eniliraced in a liypothetical question, or it may bo objected to 
.ho jury bo instructed to disn^gard that part of the evidence. 

. is error to receive answers of expert witnesses to hypothetical ques- 
which fwsurne the exisUmce of facts of which no evidence is olTcn'ed;^ 
iny facts may bo asHunuMl wliicdi tho evidonce tends to (establish/ If 
nginoer ban board or rt*ad tho evidonce, or is familiar with tho facts of 
ho may ho askc'd his opinion on the assumption that tlu^ are true. 
10 fiu*t« an* not disptitod, tin* (|U(‘Htion shouhl iiudinh^ tlKUti all. ''Fho 
upon which an opinion is hust*d must always laid lH*fon^ the (u>urt 
jury. This must ho done in ord<*r that tin* jury may judge for ihern- 
B, iiinl f(U’ tho furth(‘r roason tliat otln^r oxp(*ris may lx* (uilb'd to cou¬ 
rt tho cqdnioTi.’ It is erremootm to permit a witnoss to l)o asktal to 
Ids opini<m, hasod on his rocolhx'iion of tln^ t<‘Htinmny of another wit- 

• 'rin* itwsuinod facts should lx* stated hypothoti(»ally in tln^ quos- 
An c*x|H‘ri bridg(*“buiIdor has h«x*n proporly allowed to give his 

on an to the* sutllciem*}' of a timbc*r like unto one that broke in a 

ng.* 

OHIO ccnirts havf* hohl that such fpieations should state all tho facts,’® 

• oihtTH have allowed r|U(*HtionH that f*mhra(*<* facts (hxiindhh^ from tins 
*iic*e/* and f>tln*rs have permitted (piostions that assunu* any facts that 
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the eTitlence fairly tends to prove, though they may not he fairly proved.* 
It has been held mi necessary that the hypothetical question propounded 
to an expert witness shall embrace all the facts as to the particular subject 
tnuler investigation.* If the facts on which the opinion is based are dis- 
piitiHl, their truthfulness may be assumed hypothetically.* 

It has been held even that a hypothetical case stated need contain only 
8uch facts as tend to support connsePs theory of the case.'* Testimony that 
a thing has been done three or four times a day for a month will support a 
question whether a certain result would follow if a thing had been done as 
many as one hundred times.* But an inquiry as to how much water would 
be thrown froui a cerUin opening, under a pressure such as was on the 
pum|)s,’" 'wm denied, when there was no evidence as to the amount of 
prcHHun^.* Generally, an expert witness should not be allowed to testify to 
hypothetical questions based upon facts a part of wliich only have been 
|irovedP The fiu^t that the names of the parties to the suit are mentioned 
in putting hypothetical questions is not objectionable.® 

It is sabu- to embody all the particulars on which his opinion is asked, 
tlioiigli the trial court may in its discretion allow questions to be put in 
otlifu* form.® DcHOHioTiH are found which hold that the opinion of an expert 
\vitin»ss must be bas(‘d on proved or admitted facts, or upon such facts as 
an‘nsoniu*ii to (‘xist for tln^ purpose of a hypothetical question, and it is 
no! a Hunioient ohj«‘c*ti<)n to such question that the facts stated therein had 
not b«‘en put in evidence, nor can it })e objected to upon the-ground that 
the fntds assumed ar(‘ not true.*** In an action for work and labor performed, 
it is propcM* for j)!aintilT to put to ordinary witnesses hypothetical questions 
in reioird to tlie valine of the <c*rvic(‘s alleged to liave been performed." An 
opiiiiuis inav la* asked of a plivsudan as to what would he the lesult of a 
di ea <’ in t !ie natur.il and oi’dinarv (bourse — -to wit, that the plaintiff would 
ni'Vrr bp any bi*tter and never be* able* t(» strc'ngtheii his limbs. 

288. Witness Acquainted with Facts of Case.—If the engineer has 
per^:.»nal aeqt,ain!:ima* with the 8uhj(M;Umatter, and a knowledge of the 
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' • pixi.lMMi r. Suite (Ind. Sup.), 34 N. 
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II So. Hep 

Vemolliioj A W.. etc., Co. i). Vcrmil- 
li.Hi (S. I) K bl N. W. Hep-B(>2 
1 /fi re Mason. 14 N. Y. bnpp. 434 ; 
$ 07 !%bi€, Ill. Silver M. & M. Co. v. Roll (N. 


M. ), 34 Pac. Rep. 544. 

Lee V. Henman (Tex.), 32 S. W. Rep. 

»Roreback v. Penna. Co. (Conn.), 20 
All. Rep. 405 [1890]; In re Miller’s Estate, 
20 Pittsl). L(*g. J. (N. S.) 428 ; Hammer- 
burg V. Met. St. Ry. Co., 1 Mo. App. Hep. 
578. 

1" Dcig r. Morehead (Tnd.), 11 N. E. Rep. 
458 [1887]; see also Baltimore & L. T. Co. 
tj. Cm8.sc 11. 66 Md. 419 [18861. 

" Graves v. Pemberton (Ind. App.), 29 
N E. Rep. 177. 

Strommi?. iST. Y., L. E. & W. R.Co.,96 

N. Y. 305; Cole Fall Brook C. Co. 
(Sup.), 34 N. Y. Supp. 572. 
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facts aiui circumstances eiirrounding it, he may be permitted to give his 
opinion directly without any hypothesis, or if there is no dispute as to the 
facts, the question may be direct, upon the facts of the case. The facts 
must be stated, for even tliough the witness may have read testimony and 
all tlie facts he cannot be asked for his opinion. There must be a specific 
question covering the facts or the assumed facts.^ 

Thus an engineer who has had charge of the erection of a wall may 
testify wliethor or not it was properly and compactly constructed.’ If he 
lias inspected and inatie a proper investigation of a bridge he may give his 
opinion wlnetlicr the abutments of the bridge were skillfully and properly 
placed.® He may testify as to tim effect of decay of the bridge timbers 
upon the bridge itself, ami as to the ordinary life of such timbers as were 
used in the bridge,* and as to whether in his opinion the decay set in before 
or at the time of the tmcidotit, when the inspection was made a year 
®tlicireiifiar, and m to whither a superintendent was qualified.® If the evi- 
cliiiicci ho conflicting, i. 0 ., if the facts are not admitted, then questions must 
be put hjpotlieticm'Ily. 

Ill engineering cases, and to engineering experts, questions may usually 
be put «ljrect!y. Cienerally, tliii eircumstanccs are such that an engineer may 
vi.nit the scone of the ditliculty and investigate tlie facts for himself;® but a 
liypothoticml queHtion put to an expert witness, calling upon him to take 
into acecuint his tuvn personal knowledge of faeis, is not permisBiblo.’ If 
ho liiiH insp«*etf'd iIh^ work or the wreitk, and has (pialificd hiiuHelf by stating 
tlii* fueth upon wliioh his opinion is hasisl, his testimony may he admitted 
even when he m noi an 1 *Xpert.* 

289. Weight and Value of an Expert's Testimony is Determined by 
Jury. AliJiough it is the onie<* of the jmlge to determine who are exports, 
what are propor cpueHtions, ami how they be put, yet tlu^ truthfulness, 
weigh!, and impoiiaiiee of Ids b'stimony is <lccid(‘d liy th(^ jury. It is for 
flieiii to iletermifie from the fiu’tH, the (‘onduet ami Indiavior of the witness, 
how miieh !«» and what, fo Ixdicve.’ The judgments of witnesses 

are mU a- a niaUi*r of law to ht‘ aca’epted liy the jury in ih(^ phice of their 
own deeiHioiis. .InrioH are not pre<dmU‘d from oxcu’cising thtdr own ideas 


I /|| rf Sio'lliiie’^ Will iN. ‘^’. 1 , U'i N. K. 
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r. Me<iMrt(.M(» Rup.). 80S W. H<‘p. 808, 
Npeecl of a lairsted ‘/rindstoiu' ; Rueda v. 
Libera f Main.). 08 N. W. Rep. 85. tbick- 
uess aiul streiu^th of a eistern wall ; Fgiti 
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Stipp' IHH, tinu* to (KHTode a boiler. 
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iind knowledge upon tlie subject; it is their province to weigh the opinions 
offered, the time devoted, and other circumstances, and to apply to them 
their own experience and knowledge of the character of such questions.* 
Tile opinions of experts cannot be substituted for the common-sense and 
judgment of the jury; the purpose of their own introduction is to supple¬ 
ment the general knowledge and experience of the jury.* It is therefore 
error for a judge to charge a jury that expert testimony should be met by 
other expert testimony, and if it is not, it (the jury) should regard their 
opinion as correct. Such evidence is to be weighed like other testimony 
by the jury, and a defendant to a suit is not bound to employ rebutting 
experts.* 

290. Expert Witness must Not Try to Determine Questions whose Deter- 
mination Is for the Court or Jury. —The construction of written instru¬ 
ments is for the court or jury, and not for the surveyor or engineer (wit¬ 
ness) ; the fact that a surveyor has scaled the map by which land is 
descu'ibed, and found it incorrect, cannot be admitted to prove title to land 
in dispute.* Nor can the opinion of other witnesses be admitted to show the 
true meaning and location of boundary lines in dispute.* Or, in the lan¬ 
guage of the court, Experts cannot be called to give their opinions on sub- 
jiHds of this character. Witnesses are competent to show lines and measure- 
inentH, l)ut the construction of written instruments is for the court alone.’’^ ® 


Although a surveyor may in some instances be called upon to explain or 
account for a mistake in a survey," or give his opinion as to how he would 
luciiU) a tract similar to the one in controversy,*^ yet he may not give his own 
coriHinudlon of the description and survey, nor determine what are the con¬ 
trolling c(dls of the deed.® Though his evidence may be admitted to aid in 
locating tin* land by the description in the deed,*® he cannot determine the 
location of a tract according to a description when it is a duty devolving 


tipon a jnrv.*' ITe may not testify that there was no conflict, as that ques-' 
ti<»n is to 1 h‘ determined by the jury.** A question whether there were any 
marks to show that any persons, other than those mentioned, got any of the 
land, wlnm tlui surveyor has, as an expert, fully explained a plat, and all 
tliat lie saw or could find in regard to the lines therein, calls for witness s 
(^pinion as to facts, and is leading.** He is a qualified witness to test and 


’ V ITart^ravc. 105 U. S. 45. 

^ L(*itt(>iiH(iorfer'u. Kind’s Admx.,7 Colo. 
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* Twngood V. IToyt, 42 Mich. 609. 
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Forbes Canitbers, 3 Yeates 527. 

• Farr v. Swan, 2 Pa. St. 245. 
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Adams, 2 W. Va. 519. 
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apply data on a map, in determining their sufiB.ciency as guides by which to 
ascertain a location/ The interpretation of a contract is for the court, 
though it contains technical terms, and it is error to allow an expert wit« 
ness to state how he understands it; the expert may explain the meaning 
of such terms/ 

If skilled in maso'n work, his testimony is admissible to show the mean¬ 
ing of the terms mason work as used in a contract for the construction 
of water-works, and whether they include the laying of certain pipes;’* and 
if a builder, he may testify as to the meaning among mechanics of smoke¬ 
stack/^ ^ 

291. ftualifications of an Expert—-Who may Be an Expert Witness.— 

After having determined that the question is one requiring expert testi¬ 
mony, it next becomes necessary to inquire if the witness offered is quali¬ 
fied. To render an opinion admissible, it must first be shown that the wit¬ 
ness possesses superior skill and scientific knowledge in relation to the 
question. This must be done before the opinion can be asked/ An expert 
has been defined as nothing more than a man of experience in the particular 
vocation to which the inquiry relates, or as one having peculiar knowledge 
or skill in reference to the subject-matter of inquiry,'or simply as a person 
instructed by experience/ They have been defined as men of science,* 

persons professionally® acquainted with the sciences or practice, ® con** 
versant with the subject-matter,^^“ '^persons of skilV^ " ^^experienced per¬ 
sons,possessed of some particular science or skill respecting the matter in 
question/’* 

No precise knowledge is required. It is enough if the witness shows an 
acquaintance with the subject as to qualify him to give an opinion/* He it 
not incompetent to testify because he has acquired his knowledge from 
books, but he must have made the subject of inquiry a professional study 
and a calling. It cannot be understood that a lawyer may, by a few weeks^ 
study of engineering books, qualify himself to testify as an expert engineer, 
or vice versa^"" A witness who testifies that he is a mechanical engineer, 
that he graduated several years before from a university, and since then ha3 
been engaged in civil and mechanical engineering; that he has given some 
study to the investigation of the strength of grindstones, and the safe rate 
of speed at which such stones of various size might be run, and that he 


* Grand K. L & D. R Co. Cliesebro 
(Mieli.\ 42 N. W. Hop. 66 [1889]. 
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® Iillffin 1 ). Joslyn (Ill.), 26 N. E. Rep. 
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(Mich.), 58 N. W. Rep. 609 
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’ Folkes V. Chadd, 3 Doug. 157. 

® Jones V. Tucker, 41 IST. H. 546. 

® Strickland on Evidence. 
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Peterborough v. Jaffrey, 6 N. H. 462, 

464. 

13 Beard Kirk, 11 K. H. 397. 

Terre Haute c. Hudnutt, 112 Ind. 542. 
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Thackery (Mich.), 66 N. W. Rep. 562. 
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thinks he can state what is a safe rate of speed, is qualified to testify as an 
expert in regard thereto/ Mere opportunities for observation are not suf¬ 
ficient; thus the opinion of a civil engineer on the sufficiency of a highway 
was held incompetent/ while the opinions of professional road contractors 
have been held to be competent/ 

An editor of a stock journal was rejected as an expert on diseases of 
sheep, having had no practical experience or veterinary practice ;" but pel*- 
sonal experience with and care of stock will qualify a witness/ A professor of 
veterinary medicince, employed for many years by the Department of Agri¬ 
culture in the investigation of diseases of animals, is competent to testify 
as to the nature and symptoms of Texas cattle fever. He may state what 
districts of Texas are infected with the cattle fever, though he has never 
visited those districts, the knowledge gained by him in the correspondence 
of the department, and in the investigation of such diseases as to the 
places of their origin or prevalence, not being properly hearsay/ 

A druggist who did not make an analysis of a compound, and who 
was unable to do so, and only judged its character by taste and smell, can¬ 
not testify as to a preparation, and that it contained alcohol; ^ but a miller 
of tweny years^ experience, accustomed to analyze flour by a process used 
more or less by others, may testify as an expert as to the component parts of 
of fiour, though he is not a practical chemist.® The objection that expert 
witnesses based their opinions of a stated question upon a crude and insuf¬ 
ficient analysis does not affect the admissibility of the evidence, but its suf¬ 
ficiency only/ 

The evidence offered through an expert must be confined to the subject- 
matter in which he is skilled, experienced, or learned. An engineer cannot 
testify as an expert in medicine, nor a painter in regard to the framing of a 
building, or its construction.'" Nor can a brick and stone mason give an 
opinion as to what caused the floors and walls of a building to collapse." 
It has therefore been held that a witness familiar with earth dams could not 
testify as to a dam built of wood," and that the apparent safety of an 
embankment cannot be judged by one who has merely seen it collapse."* 

One who has been a civil and hydraulic engineer for several years is qualified 
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to testify as an expert in matters touching civil and hydraulic engineering.' 
An engineer who examined a ditch two months after it was abandoned by 
the contractors, and found the original stakes, showing the depth of the 
ditch, and was able to verify his estimate from such stakes, is competent 
to testify to the cost of completing the ditch.* His testimony has been 
admitted to prove that stakes were surveyors^ stakes; * that piles of stones 
and matks upon trees were monuments of a boundary;^ that a particular 
line was marked by government surveyors.^ They have been permitted to 
give results of surveys made, and the relative position of the line to exist¬ 
ing monuments, fences, and buildings;® their opinions have been allowed 
upon the location of boundary lines which had not previously been officially 
located.' These, however, cannot be allowed if the true location of the 
boundary is a question upon which the jury is to pass.* A surveyor may 
testify in such a case that in his opinion certain marks upon a tree w 
corner or line marks, but he may not testify to his opinion that a particular 
tree is the corner of a grant in question.® 

Engineers experienced in construction are frequently called, and cases 
are frequent where they have given opinions in that branch of engineering. 
Examples as to the time required to construct and complete a railroad,® to 
show what is a reasonable time in which a contract shall be performed; as 
to the value of the work done," or the cost of construction of a house; " as to 
whether abridge was skillfully constructed with reference to a creek; as to 
the proper size of the base of certain columns;" to show the strength of 
materials, and to show that a structure was not properly constructed to sus¬ 
tain the weight to which it was subjected; ‘ to establish that a crack in iron 
machinery could have been ascertained in certain ways; " as a defect in a car- 
wheel by the hammer test; " to prove the faulty construction of a dock; " that 
in order properly to carry out a construction contract, certain methods of 
erection and certain work done were necessary; and what the rule is as to 
constructive measurements.*® 

^ Egger tJ. Rhodes (Cal.), 37 Pac. Rep. 

1037; and see 5 B. & A. 64. 
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N. W. Rep. 366. 
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^ Barron 'o. Cobleigb, 11 N. H. 557; Wal¬ 
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Engineers, architects, and snrfeyon may in generiil testify to any opin- 
ions which belong peculiarly to their ocou|mtion and biiaiiia^s/ An engineer 
who has acted m such on construction of a work may testify to iiii opinion 
whether it was pro{)€rly built at a certain point, and whether it was con¬ 
structed in the usual manner; and fo may a witnesi who, though not a cifil 
engineer, lu» had experience in niilroad construction, and is familiar with 
the road;* and an engineer may testify as to the neceggary cii{mcity of a 
sewer/ or whether a cellar would bo water-tight if built according to s|>©cifi- 
cations/ 

The rules determining the subjects u|a>ii which ox|^rts may testify and 
the rules proscribing the qualifimlioni of exporti are mattors of law; but 
whetlmr a witness offered iii an exiMirt hm thoi© t|tialifleiitioii« is a Cjiiestion 
of fact to be decided by the court at tit© trial/ The fact that a witne« 
offered m a cliemieal expert liad iibandonaij hit studies ii« a ehcmiit and 
b^ome a druggist does not render him incompiiteni/ and the samis may b© 
said of an engineer or architect who has giferi up lii« profoiiioniil work for 
teaching or writing. 

Practical mechanics of many years" experience may testify as to the meas¬ 
urement of mMoiiry/ an to the iinmunt and viiltn^ of labor, baiiHl upon a 
given state of facts ami their personal kimwledge to a cerbiin extent of tlm 
work done; ** that a wall though a little out of jdumb is Just us valuabki for 
the purpose for whictli it was luiilt;* and blacksmiths may ieitify m to the 
quality and condition of ii jueco of iron.** 

If a witness is not an expert on thi^ subject of imiuiry, he ciinnot be per¬ 
mitted to give an opinion on tin* sut»ject. It is error llieriifore to miirnit the 
opinions of witnesses as to overflow lamls tin*’ to ruilroiul em bank men ti, 
unlcHS such witnesses have peeuliar knowlmlge id «ueh matters.’* A civil 
engineer with a long experimice in railroad work, and m the tame vicinity, 
was h(‘Id a <M)nipc‘tent witness to give an opinion as to whiftlier it was poi- 
sible for an embankment to baek water on to i‘rriain liimls; us was a resi¬ 
dent who for twenty-six y«*ar« bail been familiar witii a stream ami knew 
from obgtu’vaiion what hail olminieted or would ob.trm-t its flow’, though he 
was not an expert in buihling embankments, !»ridges, anri eulvfo'ts; ** mid a 
witnesH liaving twenty years* experienc*? in the eonninietion of railroails to 

* C’liaiaberbuu t?. Dunlop (Sy|»,K ^ N, V. ’ Siib--* r. N<dl’/»villr M. Co iWh.),>W 
8 upp. 12.0 N. VV Urp -ill. 
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^ Hi'hsion r. Wiliningtoii c!h'l.).27 All. Mlulf **. A S K, itv. Co. r. Hepiier 
Kep. KUO. iTrx,., IH S. W Urp. 441 , K. C. Fi. S. A 

MeNlLdu Stone Co. r. New York M U. Cm r. C*i^*k iAik.». 2 ! H, W. Krp. 
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'' Bhulte V. Heiiiiesy, 40 piwii 252 [1^751. (Tex.s 'jy W. Ii«’p» 204. 

» Crawford v. Wolf, 29 lowii mi ] IH7oI. 
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his credit, after doecribing the manner in which the culvert was constructed, 
may testify that it was not properly constructed.^ A person whose knowl¬ 
edge of coal veins and overhead and underlying strata is entirely theoretical 
is not competent to testify as an expert as to the cause of the breaking in of 
tlio roof of a mine which he had never examined, and of which he had no 
knowledge except from the testimony of witnesses in the case.* 

Where a witness qualifies as an expert, and states that certain indenta¬ 
tions on a drawbar were made by a round instrument, he should be allowed to 
state what, in his opinion, timt instrument was.* An expert engineer may 
give hii opinion that certain culverts through an embankment would 
materklif help in draining certain lands;" and that from certain statements 
given in the testimony of another engineer there is a certain quantity of 
stone in a 

Evidence is admissible as to different methods employed, by the profes¬ 
sion, and as to who are standarcl authors, and their several modes of treat¬ 
ment; * as to what it was worth to build a structure;" as to the usual and 
proper way of removing paint;" as to the construction, strength, and suffi¬ 
ciency of a biulding; * to prove that black means white, in showing a usage 
of triidii; that *^ono ton ” was used to inedudo a pile or heap; “ that work 
on a jtib wm completed as soon as practicable iind<ir the cireumstaxices; 
fuid currant prices of materials may be shown by schcululo of established 
pricci in the trad«\** I'he reaHonable value of professiotial services as those 
of an ciiginei*r» urchitcc’t, or physician, may bo aliown by an export in the 
siiiins profi'Hsioii.’* The exp«*rt opinion cannot be hased u})on his knowledge 
and ii€C|imiMlaiic«* of the client or pati<mt, or of the latter’s cinnunstancos, 
but miwt he foiindtHl tipon his knowledge of the cJianicttn* of the services.'" 
The f|imli!lcations c»f such witness to testify as to the value of 8(3rvi(5os may 
lie tented by the opiniona of other experts.'^ An expert carpenter who has 
mnni only iln^ oiituHle of a building may testify as to its value, upon a doscrip 
tioii of ili interior.*" 

To deiennine handwriting an expert may give his opinion that the body 
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fifiHf/ tiim 6 Iiovji ilHO, 1IH6, and IIO Iowa 
45f|.' 

MCICfi'ff! p, Bf. FraiurlH* Clhnrch, 59 
C5»rii>. r»5l [1K9II] 

* Flr«t dime. Clmrch of Ilockland t?. 


Holyoke Mut. Fire Ins. Co. (Mass.), 88 N, 
K. kcp. 572. 

® Turners, llaar, (Mo ) 21 8. W. Rep, 
7117. 

r. Henry, 15 Ch. D. 181. 

” Barry v. Bcnnct.l, 7 M(4. 254. 

Btih'H i\ NcillHville Mill Co. (58 
N. W. U<‘i>- 411: Clminberlaiu v. Dunlop 
(Sup.). H N. Y. Hu])p 125. 

Morrisr.C’oluinbian IronWorks (Md.), 
25 Atl. Rep 417. 

** B!*e tJ. lleuinan (Tex.), 32 S. W. Rep. 
93. 

Bindiler v, Reich (Com. PL), 18 N. Y. 
Biipp. 114 [1892]. 

Pierce v, Boston (Mass.), 41 N. E. Rep. 
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and signature of an instrument were written by the same person/ but the 
genuineness of a signature cannot be proved by simple comparison."* The 
correctness of the opinion of an expert on handwriting can usually be shown 
by ocular demonstration; it should always be accompanied by such demon¬ 
stration.^ 

A court will not allow an engineer who has planned and superintended 
the erection of a culvert to testify that the plan of it was a judicious and 
proper one, or that it was a properly constructed one, in an action against 
his employers for damages resulting from the washing away of the culvert."* 

A non-expert witness should not be allowed to state that, if the timbers 
of the bridge had been larger and sound, the bridge would have been suffi¬ 
cient for the uses of the railroad company, except in extraordinary rainfalls.® 
Whether a certain kind of wood is strong or weak is a matter of fact, thoughu 
it requires knowledge of and experience with such wood, and the exercise of 
judgment on such experience, to become aware of the fact.® 

292. Witness may Employ Practical Illustrations and Experiments. —In 
advancing his opinion the engineer is not confined to the mere assertion of 
his opinion. He may give his reasons and offer explanations in support of 
them. This must be done in his examination-in-chief, and it is important, 
for if the witness can clearly represent the reasons of his conclusions, they 
are likely to have much more weight with a jury than a mere naked opinion 
of a witness, however large his experience or extensive his observation.’* 

The engineer may employ almost any reasonable means to explain his 
reasoning and deductions, such as blackboards," diagrams,® maps,^° models, 
and photographs.” In testifying as to a disputed boundary, a surveyor may use 
a diagram to illustrate his evidence or make it intelligible to the jury, although 
the diagram was not made by himself, and is not shown to contain a per¬ 
fectly accurate description of the lands. A county surveyor testifying as to 
a line which he has himself run, may state that it was run correctly, and 
may state the facts on which he bases his opinions of its correctness—as 
that he found the "^corner stake,^^ ^^bearing-points,” marked trees,” etc.” 
When the accuracy of a plat is verified by a witness as correctly represent¬ 
ing the relative situation and location of certain lots with reference to other 
property, it is not error to allow such a witness, on his examination, to use 
the plat ill pointing out to the jury such lots, their situation and location.** 


’ Reeses. Reese, 90 Pa. St. 89 [1879]. 

2 Bevan v. Atlanta Nat. Bk. (Ill.), 31 N. 
E. Rep. 679; The State u. Owen, 73 Mo. 
440 [1881]. 

^ In re Gordon’s Will, 26 Atl. Rep. 268. 
4 Galena & C. U. R. Co. -y. Welch, 24 
111: 31 [I860]. 

^ Galveston H. & S. A. Ry. Co. 'o. Dan¬ 
iels (Tex.), 20 S.W. Rep. 955. 

® Gerbig v. New York, L. E. & W. R. 
Co. (Sup.), 27 N. Y. Supp. 594. 

■* Lewiston S. M. Co. v. Androscoggin 


W. P. Co. (Me. Sup Ct), June, [1886]. 

® McKay d. Lasher, 121 N. Y. 477 
[1890]. 

^ State ' 0 . Henderson, 29 W. Va. 147. 
Shooks. Pate,50 Ala. 91 [1874]; Calu¬ 
met Ry. -y. Moore (Ill.), 15 N. E. Rep. 764 
[1888]; Neff y. Cincinnati, 32 Ohio St. 
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Rippe V. C. D. & M. R. Co.. S8 Minn. 
18 [1876]. 

Shook ®. Pate, 50 Ala. 91 [1874]. 
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It hiis been held error to refuse to permit a diagram of the place to be taken 
out by the Jury, it Imfing been prepared by a civil engineer who testified to 
its correctness and it having been admitted in evidence.' 

It is generally a matter within the discretion of the presiding officer of 
the court, to wlmt extent practical tests may be employed. It may deter¬ 
mine whether personn, models, and things ahull be exhibited in court to the 
jury, and the court may properly refuse permission to bring into court such 
models, us for example, two planks and a cross-bar/ or a section of a human 
body to show tim exact location of certain parts/ or a sample of needlework 
by II iMirion who has lost her capacity to do such work/ There is no rule 
requiring ii person or tiling to be produced or brought into court for exhibi¬ 
tion, nor ii it nocx'ssury to account for its non-protluction." The trial court 
may in its diicretion permit tiie Jury to go from the court-room and view the 
premites/ and the court’s refusal to permit such excursion is not review- 
able on Whore courmil had knowledge of the fact that a part of 

the jury had vwltad tlie place of the accident, he cannot, in default of ob- 
jiictiiiii at the time of the trial, complain of the misconduct of the jury oo 
appeal/ 

Fliiiter cfisti of a pernm/H mouth and the teeth supposed to fit them/ 
imprcifiioiw of a horse’s mouth in wax and plaster/ weapons used and clothes 
worn/* lire initiinces rccuirdt^d. (lourts have permitteci (‘hemi(‘al iests of the 
ink with wliicli a impi^r has been wriittm/* and it has lanm held an error to 
irxchidri ciperi it^Hiinumy slunving the appearanee of a noU^ unth^r the 
microm’ope, wlic‘re the jurors could use such mi<*roscop{‘ for iheni.si*lv(‘s; and 
notwitlii>it4inding a witfiCHS testifuHl that almost daily for flv(^ yca-rs lu^ Imd 
n«eci II rriicroicope in the c*xaminaiion of handwriting, and that om^ without 
cx|»f*rienf'*e c’ruihi notso use it, though h(» might if he had iutelligiuica^ and 
judgment fw to the use of tlie di!T<»rent ohject-glasHi’S.*® 

Build iug inaimdalH, sueli as a piece of a column used by a cam tractor in 
the ceiiHtnu't ion of a tmilding, have beam aduiitbal in evidemx in an action 
for liriaieh of eontnud. on part of owner, for not allowing the? contractor to 
c*oinpleti‘ tin* conlraed. hcM’atiMc? the* cadumns UH<‘d, wc‘n‘ not Hindi as were 
rei|iiircid hy ilHic-oiitnud. nor is ii e*rror to allow the jury to take? Hindi pieces 

^ Wf-e.rn il- A M r. SfiUTtUfi (Cot.). 117 Mmhh. ICC. Hpotn of blood; Hernmn 

CoS, K. Itrp arei$rd, (Mriofe'. Melro- HuUr,-11 N. W. Hop. 171. 
polCjiii Uv. C'o. tSup l, a? N. Y. Sui)p. Hoani of Coinin’r.s t). (’n.HfcMor (Iinl.), 

i;iii * IVA N. M. lO'p aHi>; Hf'f aho 14 dial!. 4IH. 

' M:iVMr r. pMu! 10 S. W. Hop- '('ilv of SiH-lb> vil!e T. Hnuu. 01 III. 

1 Ap]» i’r»s. 

C’nuiiploii (C^oul), 11 All. ** (’oininoiiwe-alth tr WcbHtor, 5 (’unh. 
Hrp vaa I 205. 

Yiiii}i'<»4inw!j Hridir«* C'o. n. Barm*H '** Harb* r L(‘lbT, 411 Hun 0. 
fl'riiit I :i'J S. W. Itrp 714, Host ’h Kv<!<•<•. ((’Inuiil*. Kd.) lOH. 

'' <;il!iiafsi*»o r. llaia. HH N- II. ICH; Kifui; In n' Mohom* Kstaie*. 5 N. S. TmC. 

r. N V. C’rtilrfil, <*tr . H <’o., 72 N. V. Hridj^niaii’s r. e’ore^y'H Knlate (Vi.), 20 

607; |C.rklnHo!i r. (1ty of PoUirbkcfpHie. All. Rep. 275 [1H1H)J. 

75 N. Y. Ikl: Couimemwealth r. Sturtiviuil, 
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to the Jurj-rootti,* The results of practical ©i}H»riiiieiits maile^ such as the 
stopping of a train of cars under the name oonditioni,’ iiiiiy be shown in evi¬ 
dence, In another ca^ an ex{'iert witness wm not allowed to testify that^iis 
an experiment, he fired a bullet through a plank, to ascerttiin the 8 i 2 ;e of the 
hole made as compared with the btilU^L* 

292a. Judicial Hotice.—Coiirti frequently take iiotiee of certain noto¬ 
rious facts as being primu faek true and m not needing proot Boniii 
things are so well known to all that they cannot b* denied, but whether or 
not the court will take jiidiciiil notice may di^ptfiul largely upon the trial 
justice. If self-evident or mi notorious m to require no proof, then ex|i©rt 
testimony will not be admitted to prove or disprove Ilieiii. 

The appellate court will not lako judicial notice of tint nilen of the court 
below/of the rules of tlie comity court/or of city ordiiiiiiices; * but ii city 
court may take notice of city oniinaiicas/ Courta will take jiidiciiil iiotie© 
of a stfitutii iiicorjionitJiig ii town in a certain county/ or thiil ii city m duly 
incorporated under the iiiw’s of the state.* 

Courts have taken Jinlicial !iotici* of iht? folhiwnig fniqj, viz.: tliat ii 
certain day of a certain iimiilh was BuiidayC* that the Be|tti*iiiiier term of 
the circuit court does not beytuid Ootuber;^* id tin* jwipiiliition of 

cities and towns according t-o tin* liuthorized camsim ” of inortality 

tables showing the nut iiral t»xpoc*tiiiif‘y of duration of oiie^ lifr sit u givtui iigc.” 

A court will take judicial cogiiiziinre of the googni|ihit/iil fiirig itnd fminrm 
of the country, of the c%iHiciii*i» of a hirge body of water in tliii of its 

riverB and mountiiim^/" of the honndarit^H of an meorpornifd cilv, iiiid of tlici 
locution and course of ii riv»*r frci|iienlly nientjiujeil In thv |iiililir staliileR of 
the state;** that accrfaiii county in the Hint*' in an arid regiiOi.*’ 

Tim court will take jinlieial lintieo nf tin* orpunziitam of the Ihirninioii 
of (’anada;‘* of the furl tluit Nevend railr«»ad^ run into ;i rily;*' lliiit tint 
gtrccis run in certain dii't*c!i«mH, ami when- tlaw biggin siinl end; ''" how the 


^ Liaeh f’ Piii'Ih L, it (1. K (’«». (Tex. I. 
lf>H. W. Rc|». 20H|Isii| | 

* Byernr Nn^bvihe. r St. L. liv. C‘o. 
(Tcnni.), 29 8. W. Ria*. 12 h 

* Kvaa^ c. Hnifi* fAIa.i. Ill Hsi. Hf*|s riUfi. 

* (iiidfrcoa r. ('sinry, l»’i lil A|»|» 599. 

® KfSKel r. O’Stillivsiij. no III, A no fefg. 

‘ Weaver i\ Snow, flu HI. Ac|» ; 
Bhaufcllcr r. Haltliiiore I'Md.i, :il All, Hep. 
429. 

’ City of MePhergun fi. Niele»lH iKtiii.h 
29 Pac* liep. 079. 

* Slone t). Ilalslejai, 62 M«>. App. 1211. 

^ Peuna. (7». v. Ilortoa (Inti. Sup n 21 
N. E H('p. 45. 

Brennan p, Vu^U I Ala }, 11 Ht». H#*p. 
892: Williamson d. Brandeiilitirii (Itid.) 
82 N. E. Hep. 1022. 

Arnierson r. Aiiclergon (Iml. Slip.). 40 
N. E Rep. 121. 

“ Hawkins^. ThoimiH (Ind. App.), 29 N. 


K Hep 157. SOiir r M'-i|m|| .(*u C‘{ (Mu.) 
20 h W Hef» |o:i. .01 S \V Hr-|. 

** ICnuMiH Cifi . M a II li. To r. Flifh 
Hp^ n\:a >, 1.: Sm Hfj, ur, 

M<tJ«nnn!i r i»7 |jm| 222. 

people f. cMieU . 59 .X W'. Hep’ 

414. * 

Wliiiifpi*‘eMj,'i‘e Luke C*M r 40 

N. II 420, r. fun 

445. (tmi Bfr 12 Alton A Tne Kir'v Law 

BUi. 

I>e Baker r SMilllirris Cji! Itv (’*». 
(C*al f. :i9 I5 m' Hi p r,|o 

*" .MeChee If! lO'efjr.* r IlielMUi 

(Tex. Sup.), 22 S W. Hep 

** <'a r. H"Sh. Ufi fp App 2of| 
**Te\HsA |». Hv. (2», r. lilat'k ^Trx.|. 27 
S. W Hep. ]\H ' 

-''Skelly r. New Yi.»rk El K. C'ct., 27 N. 

Y sijpp. 
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houses are immberedj and on which side are the odd numbers; * but not of 
the distance between the various streets of the city of Chicago.® 

Courts have taken Judicial notice of the government surveys and the legal 
subdivision of public lands; * of the initials used in surveys and descriptions; * 
of the magnetic variation of a needle from the true meridian;' that railroad 
lines are marked out and the grades fixed by the company's engineer; ® that 
trains running upon a railroad are run, directed, and controlled by the 
owners of the road;’ that it is within the scope of a section-foreman's 
agency to keep both the track and right of way in proper condition;* of 
wlmt ©verybodj knows incident to railway travel;® but not that 0. B., & Q. 
H. Co. mimiw the Chicago, Burlington and Quincy Ilailroad Company;^® 
that til© telephone hm becxmics an ordinary medium of communication;** of 
the art of photograpliy, tlie mechanical and chemical processes employed, 
and the icicmtificj principles on which they are based, and their results.*® 

The court hiia recognized tlio fact that a man sitting down on top 
of a car could not strike his head against an overhead bridge that was 4 
foot 7 iriclios above tlii top of the car, for such a man would have to have 
bc?cin !l feet high, which was never known;*® that a person with an artificial 
leg call iiiiiidC* that whisky, apple-brandy, and a whisky cocktail are 
ifitoxicmtiiig;** that keroicnii is inflammable,*® but not that it is refined 
ecial-oil or ciiirth-oil.*’ 

Tli«*w i!xamplt‘H are iufilcuent to show what the courts maj/ take jtidicial 
rifiticc! of, bill there cam be no cxirt 4 uniy that they will do ho. The export 
prepared to prtn’e anything and everything inx'iwary to the eluci- 
liiiion and expliimition of the truth, and, if nee.essary, hy prac'.iical (example. 
All cfiiirte have not had the game experienc*.e and training and (‘annoi, there¬ 
fore, be er|nii!ly well informed. One might know hnss of coeJctails and 
ififilejiiek and more of coal oil and kerosene, while another might have 
lived III many diNirieiH of this country and never have seen the common 
petrolmun, or {*oal-cdL 

293. Eight to Vm Models and Make Tests Easts with Trial Court.— 
iVliih* illiisiraiionH injuring mon! dirca^tly upon eiigineering are the use of 

^ C’mifiViifi r. Stuvvcfmnt, 27 N. Y. Hupp. Iowa 185. 
l|:i ' **(31ol«’ Priutlng (’o. Hlohl, 23 Mo. 

2 N<srih C2ilrjii(o Hi, H. C'o. t^. (nioetham, Api>. *151. 

»H Ili Api*. ‘IIH ' Lttke V. (’alhoun ('o., 52 Ala. 115. 

" ,sVv’12 Aiiht. & Eiig- Kuit. Law IltmliT r. New V<»rk, O. & W. Uy. 

i:i Co (N. Y ). 23 N. K. u<-p. 1). 

* Kllf p Vfllnwlicad, HU in. 2UH N(‘W J«'rH<*v Ynu'tion (’<>. v. Brahhan 

Biyufj r, Bofkiry. bin. M, Vm. (Ky.) (N. J u 32 Atl.‘Hop- 

11 ' ” Schliclit t>. Hfato, 50 Iiid. 173; 33inuuiH 

* AlHliaitm M. Hy. Co. r. C’ovk<*y (Ala.), p. (’mniiHUiwralth (Va ). 17 H. K. Rap- 

I S»» H«’p 2ti2 788; Cnltitd States r. Ash (I). (5), 75 Fed. 

’Hiiiifli, f»!r.. It. (5>. T. Pili^reen, 02 Ala. liep. 051. 

105 ‘«Woo(l ft. K. W. Ins Co.. 40 N. Y. 

® k O, H. Co. i?. Blinsoa sMiss.), 421; Hoile p. nHy<'B. 7H Mo. 307, 

!1 Hji I0*p 522. Bennett «. N. British Iiih. Co., H Daly 

« Denvrie p. lierulrle. 40 MIeh. 498. (N. Y.) 471, 

Aceolii C-’liicago, B. A& Q. li. .(*o., 70 
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maps, moimments, and descriptions in deeds as evidence of titles; valuable 
evidence furnished bj accurate and verified models; instances in which the 
jury is taken to view works and premises in question,—the enlpbyment of 
all these is in general within tli© discretion of the trial court, and an expert 
witneBS should not, under any circumstances, be surprised if he he refused 
the privilege of making practical tests or ilhigtratioim. His privilegcjg will 
probably depend upon the im{iortance of his teste, the leisure of the court, 
and the disposition, imj)res8ioii8, and intelligence of the court and jury. 

294. An Expert’s Advice to Fellow Experts.—Before drawing tlie division 
of this subject to a close, the author adds a few miixims recommended by an 
eminent engineer of experience as an exf>ert, who concludes: '* 

^^That the court always understands that an engineer has been pre¬ 
viously advised in regard to questions Uj>on w}iic?Ii liin direct examination 
will be made, and that lie'haa prepared himself by stuily and rmgoning to 
apply to the case in hand all of the scientific |)riiicipla« which arc n<H:e«mry 
to elucidate it. 

is, therefore, unwise to attempt to coneotil from thci court tliat the 
engineer has been in consultation with the liiwycirs upon the lidci u|)oii 
which he hm Immi called, or tluit ho has bcaui paid or ii to be |>aid profes¬ 
sional prices for bis Herviceg. 

provocation on ilie part of a lawyer will justify an uiicourteous 
reply, and it is unwise to give back a sharp or willy answer. 

the lawyer ximm imprrqwr language in iiitdressiiig the witness, the 
latter may appeal to the judgf*. 

questions requiring study ami research are put to the witness, he 
may nqdj, * I have not c‘onHith*ri*d the snhjec*t umh»r that si«j>ect «tif1icit!iilly 
to reply,’ or ^ I shall require a little cniiHideralJfiii liefure 1 can rcqdy; I will 
make a note of yonr f|ni^Htii>n, and answ’er it an hhiui im posMibli*.* ” * 

A witness ia often calleil upon to expn»ss iiii opinion on some subject 
which is a matter of exact or a|iprc*ximat«» iueaHureiii«*iit and ciiiculiitioii ; it 
ifl often impoH>:il)le fm* him to mak<* mndi eah'iihitimiH iiefiiniti'ly in tlie 
prcKcmcte of a roomfull of pc*oplf». Hin proper c*our«9% under kucIi cireann- 
Btanc(*H, ia to take a notc^ of the (pupation am! inform the tliat he 

will make the c‘al(’idatioii and givi* it in writing. In strict law, however, a 
witness on the stand is not- compelled to make uny calenlations except tln^sc 
of a simple and (‘lermmtary cluiracter.^^ It is ahsurd to c!all upon the 

^ Willinin J. MrAlpine before llie fell ihe eonteijlH of « nfoniHeh «i{i llie Hfiiud, 
American Society of cavil KngineerM» IH70. KaHlIuun r. Uieiiell, fib Miivm. 585, and 
'I’hitt is justiiitsi by lln* eicirfs. for an Iii’^iiruere C’o. r. 'roliin. :i'i (Hilo Hi INI. 
engineer enu no niont te* exp«*e!«‘«l to an- * .Newinn r. nimhnni, 00 Ill. 2Ha. An 
swer (jncHtioiiH emlaHlying tedious ealeii- ex|MTt witnens wdl not be re«|iilrei! to i^ivo 

bitlona than can a r.heinist be recjuiretl to a cate^oirieal an»<wor to a auentlon of 

* Although an enginecT may not be reejuired tt) umke* eahnilalions u|Kai the w|iriewi» 
stand, he may in* renjuired to give Uh‘ basis upon which they wit or shotild Im* imide If 
it is the intentiem of the opposition to .show’ that the eni»inf*er Is iinatde to make the 
estimate and do the necessary adculatioim, he may he asked if he can nmke them.—E d. 
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^ to perform duties of a professional character when upon the stand 
or to give professional opinions as it would be for a lawyer, 
l^e same circumstances, to be called upon for legal opinions upon 
question of law/^ 

dictinguished engineer continues by adding, ^^that for many 
lO oiigioeer abroad has been called into, a new field of duty, viz., 
acting as associate or adviser to the counsel in regard to all profes- 
jjgineering) points of the case/^ 

[Experts as Assistants in Examination of Witnesses by Attorneys.— 

\ye evident that an engineer could not perform such functions with- 
[r knowledge of the rules and laws of expert testimony, upon which 
blie author will excuse the considerable depth to which he has gone 
subject. This position has long since become a field of large prac- 
liigh compensation, and no lawyers now venture upon the conduct 
3 involving important engineering or architectural questions without 
50 from engineers or architects. A professional man appointed under 

v. Proc. § 873, to make an o - 

i,ri officer of the court, and 
l>e present, nor to have mei 
Je client, made by order of 

3 roviding for the physical examination of a female plaintiff uj 
>liysician.^ 

Compensation—Eeward for Services as an Expert Witness. —The 

* of extra compensation to an expert who is called to give an opin- 
5 b. requires the exercise of professional skill and study is one about 
lere is no general rule. The decisions are wholly at variance, and 
; states have established their own laws. Some have enacted laws 
fXitra compensation, and some have denied it altogether. Ehode 
STorth Carolina, and lowa^ have statutes allowing such additional 
illation as the court may determine. Massachusetts courts have 
ezsperts to be selected in criminal cases and their compensation to be 
: of the public treasury.* * * § Indiana and Illinois, on the other hand, 
► acknowledge the right to extra compensation, and require experts 
I their courts and give their opinions with no compensation more 
.■fc allowed to any other witness. 

ts have usually expressed the opinion that services of an expert wit- 
laid be compensated, but the decisions rendered as to whether he 
i remunerated before he testifies are opposed. Physicians have 
1 mitted for contempt of court and fined for refusing to testify until 


vidence, which he says he can- 
categorically. Quinn 'o. 
(Sup.), 41 N. Y. Supp. 116. 
cice ' 0 . Samuels (City Ct.), 44 N. 
602 . 


* See Statutes of the States. 

* Rules of Practice in Chancery, 104 
Mass, 573. 

^ Indiana Revised Statutes, 1881, p. 94, 

§ 504. 
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their fees were paid or secured to them.^ In Arkansas it has been held 
that a physician is not entitled to any more than the regular witness 
fees for his expert testimony in respect to a post-mortem examination 
he had made.* 

In these cases the physician had been employed in attendance of the 
case or had made examinations of the subject of inquiry and investiga¬ 
tion. They were criminal cases, in which it was the duty of every man 
to lend his efforts in aid of justice; but one of those cases held that 
it made ho difference whether the judicial investigation was of a civil 
or criminal nature.* Two decisions were reached in Indiaua, where a 
physician had been called, not on account of any knowledge of the facts 
of the case, or because he had had any connection with it, but merely for 
his opinions on professional questions, and it was held that he need not 
answer questions involving professional skiU and knowledge/ This deci¬ 
sion was, however, opposed by two dissenting judges,* and can have little 
weight to-day from the fact that a statute has been passed opposed to the 
decision.® 

. It is established law in England that a witness selected and called for his 
opinion need not testify without extra compensation. The earlier decisions 
in this country followed the English law, and higher courts refused to sanc¬ 
tion penalties and fines imposed for such neglect or refusal to give pro¬ 
fessional opinions, without extra compensation. The skill and knowledge 
of experts were regarded as professional services and as property, which 
were no more at the mercy of the public than were the goods of the mer¬ 
chant or the crops of the farmer, and the decision was based upon the 
broad principle of the constitution that property [services] shall not be 
taken for public use without just compensation.-’^ 

On the same principle, it has been held tliat interpreters cannot be com¬ 
pelled to serve a court without compensation.'^ If a man cannot be com¬ 
pelled to translate the language of a foreign people, how can the scientist 
be required to divulge the secrets and interpret the laws of nature ? 

On the other hand, it is claimed that the opinion of a skilled witness is 
no more his property than is the time of any witness. That a physician’s 
vocation is that of healing and treating diseases, that of a lawyer is the in¬ 
vestigation, securing, and protection of his clients’ rights and property, and 
semhh of engineering, that an engineer’s professional practice or business Is 
that of the desigTiing, direction, and construction of works, and that in every 
case their opinions are not the object of their studies, but a necessary result 
of their calling. 


^ Ex parte Dement, 53 Ala. 889, 5 Tex. 
App. 374, 112 Ill. 540 
^ Clark County v. Kerstan (Ark.), 30 S. 
W. Rep. 1046. 

* Ex parte Dement, 53 Ala. 389. 
Buchannan Stale, 59 lud. 1; s. c., 17 


Alb. L. J. 242. 

® Dills V State, 59 Ind. 15. 

«Indiana Revised Statutes 1881, p. 94, 
§504. 

Rogers’ Expert Testimony 256. 
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297. Expert Witness in Civil and Criminal Cases Distinguished.— 

Whether the power of a court in civil cases, to summon an expert to appear, 
and to compel him to testify to professional opinions, in cases of which he 
has no knowledge of the facts, and with which he has had no connection, 
would be upheld by higher courts, cannot be foretold. In criminal cases 
where the law is endeavoring by its every effort to do justice to a man who 
has been charged with committing a great crime, it may be that public 
policy demands that every citizen should assist in the administration of the 
laws of his country ; but in civil cases it is submitted that the necessity 
does not exist, and such a usurping of a man^s freedom and appropriation 
of his services is an outrage, in a professedly free country, not countenanced 
by the autocratic governments of Europe. 

There is no doubt a strong tendency to maintain this imperious practice 
of appropriating professional services to public use, but it must be accom¬ 
plished by judicial legislation if extended to cases in which the witness has 
no interests nor knowledge. If the witness in the beginning professes his 
utter ignorance of the facts of the case, claims to have no knowledge of the 
parties or the circumstances of the complaint, it will require an exercise of 
power not often manifest to compel him to testify. 

298. If Expert Has Knowledge of Facts of Case, He must Testify. —If an 
expert takes the stand and without protestation testifies in part to facts 
and circumstances, it is quite likely that the court will insist on his answer¬ 
ing questions calling for his professional opinion. This belief is supported 
by a recent Illinois case, in which a physician who had attended the vic¬ 
tim, and had testified to some facts of the case, refused to give his profes¬ 
sional opinion as to the causes and results of his investigations until hia 
professional fee was paid or secured to him. He was fined as for contempt, 
which was supported on appeal.^ In Arkansas it has been held that in 
criminal cases where no preliminary examination or preparation has been 
required, an expert who testifies can demand no compensation in addi¬ 
tion to tlie usual fees allowed witnesses.* In Colorado court of appeals it 
has been held that if the witness testifies in a criminal case in obedience to 
a subpoena, without making in advance any demand for special compensation, 
he can recover only the statutory witness fees.* 

It has been held that where an agreement is made by one to go into 
court at a future day and testify as an expert as to a matter which he had 
eiTamined as a civil engineer, he is entitled to recover the reasonable com¬ 
pensation (in addition to the statutory fees) promised him therefor, though 
he is afterwards summoned and paid the regular statutory fees, and does 
not then claim extra compensation, or give notice that he will make 
such c.'aim, and, though testifying, and advising counsel as to questions 

> Wriglit V. The People, 112 Ills. 540 Rep. 451. ^ ^ ^ 

118841. * Board Com rs Larimer County v* Lee 

* Flinn Prairie Co. (Ark.), 29 S. W. (Colo. App.), 32 Pac. Rep. 841. 
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to be asked him and other witnesses, he is not asked any question as an 
expert/ 

An expert witness employed by an attorney to testify in a proceeding 
may recover compensation therefor from the party represented by the 
attorney, in the absence of evidence that the witness had notice of the 
limitation of the attorney's authority, or agreed to look solely to the attor¬ 
ney for compensation/ 

299. Expert's Knowledge, Experience, and Character may be Inquired 
Into. —When an expert takes the stand he must answer under the same 
rules as ordinary witnesses, however embarrassing the questions may be. 
"Not only his character, reputation, and truthfulness may be inquired into and 
tested, but he is subject to an examination as to his professional qualifica¬ 
tions, his knowledge, accuracy, and learning. 

Eor the annoyance and risks of injury to a man's business consequent to 
undergoing such an examination and for the information thus established, 
the courts must declare no compensation is due or they cannot support their 
decisions. 

300. If Expert Cannot Collect Extra Compensation, then No Extra Prep¬ 
aration Can be Required. —However doubtful the law may be as to extra 
compensation to experts for professional opinions, it is certain that if an 
expert can demand no more pay than an ordinary witness, so certain is it 
that he cannot be compelled to make any more preparation. He may re¬ 
fuse to make investigations, inquiries, or any preparation whatever for the 
occasion of the trial. If an engineer, he cannot be required to inspect 
works, or to investigate a casualty, or to make estimates and computations; 
but whether, having made them with the expectation or under the promise 
of compensation, he can be compelled to testify to his results and con¬ 
clusions before being paid, is an unsettled question. Some inference may be 
drawn from a case of a physician who, having made a post-mortem, ex¬ 
amination of a body, was compelled to give the results of it without extra 
compensation, though the court acknowledged it could not have ordered him 
to make the examination for the purpose of testifying.® Where there has 
been no special contract with the witness, and it is not shown that the re¬ 
fusal to pay him extra compensation would be an injustice, the court trying 
the case has no power to order payment of extra fees to the witness.“ 

301. Legislation is Needed to Improve Expert Testimony. —In con¬ 
clusion, it may be said that the law of expert testimony is m a very un¬ 
satisfactory condition, and sadly needs legislation. It should be the duty of 
every engineer to use his efforts to secure that legislation, each in his own 
state. 

^ Barms v. Piianeuf (Mass.), 44 N. E. ® Ko.jrers’Expert Testimony 261. 

Rep. 141. Bf)ard Com’rs Larimer County 2 j. Lee 

5 Mulligan v. Cannon (Sup.), 41 N. Y. (Colo. App.), 32 Pac. Rep. 841. 

Bupp. 279. 
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Firsts some law should be enacted to abolish the present system. o:p 
allowing the parties or their attorneys to select the experts. Secondly^ 
pensation should be allowed^ and either fixed by law or power given 
court to determine it. Thirdly, experts should be selected by the court; ojr 
appointed by the government, to do away with the present practice of usii:i^ 
experts, on the witness-stand, to win cases, 

No men or body of men have more regret that ^^engineering scienoo 
has become a commodity, and that engineers have^^ (in some instanceH) 
become hired advocates than engineers themselves; and to their owxi 
efforts chiefiy must they look for such a change. A well-directed crnsa.ci^ 
by the organized industrial and scientific forces of the country is 
would bring it about. It cannot come too soon. Then only will coni'ts 
get true scientific opinions, and the scientific professions free themselvos. 
from the suspicion of bartering their opinions.^ 


* Upon the subject of Expert Testimony 
the engineer is referred for special study 
to Lawson’s Expert and Opinion Evidence, 
by John D. Lawson, 188B; Kogers’ Expert 
Testimony, by Henry Wade Rogers, 1883; 
an article of interest to engineers by 


Clemens Herschell, C.E., in Bnginee^-ib^^ 
News. 1887, vol. 17, pp. 234 et Sf g : Ina-xi- 
giiral Address of President Wolcott Git>l>s^ 
National Academy of Sciences, Proceed¬ 
ings 1896. 
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ABSENCE!: 

A cause for dismissing an employee, 205 

ABSOLUTE ACCURACY: 

Not required of a professional man, 229, 
258 

ACCEPTANCE (see also Offer and 
Acceptance): 

Of offer : 

Must be absolute, positive, and uncon¬ 
ditional, and in same terms as offer, 

96 

Without restating terms of offer, 96 
Conditional acceptance is a counter¬ 
offer, 96 

Within time fixed for acceptance, 96, 

97 

No acceptance amounts to a rejection, 
96 

By post or telegraph, 95 
Is completed by mailing of letter or 
delivery of message of acceptance, 
95 

Massachusetts rule that message of ac¬ 
ceptance must be communicated to 
offerer, 95 

Letter addressed, stamped, and mailed 
is presumed to have been received, 
95 

Of office : 

Time of acceptance limited by terms 
of offer, 96, 97 

Of plans : 

Submitted in competition for prize, 812 

Of proposal (see also Award of Con¬ 
tract, 182-183): 

What is an acceptance that will create 
a binding contract, 183 
For public work, 170-171, 182-184 
Conditioned on execution of formal 
contract, 91, 97, 183, 797 
For private work, 188 

Of works : 

Not a ratification of a void contract, 45 
No contract to pay to be implied there¬ 
from, 53 

Does not render city liable for work, 
45,53 


ACCOUNT BOOKS : 

Use of, in court by ofidcer of company, 
278 

ACKNOWLEDGMENT : 

Of old debt revives it, and forfeits pro¬ 
tection of statute of limitations, 118 

ACQUAINTANCE : 

Of expert with facts of case, 288 

ACTION BY CONTRACTOR: 

Against engineer for want of care and 
skill. 246-248 

ACT OP INCORPORATION : 

Powers of company limited to those ex¬ 
pressly conferred, 44, 138 

ADMINISTRATOR, see Executor and 
Administrator 

ADMISSIONS : 

Of engineer: 

To contractor, evidence of, 249 a 

ADVANTAGES : 

Of letting work by inviting bids, 132 
ADVERSE POSSESSION: 

Cannot hold, against government, 116 
ADVERTISEMENT: 

Is not an offer, but a request for offers, 
132 

For proposals to do work, 132 
Of public work : 

Objects to be attained, 92, 132 
Form to be adopted, 134, 135 
Form of advertisement given, 133-135 
Cannot be changed by verbal explana¬ 
tions, 161 

For proposals, mistake in, 135 
A condition precedent to letting con¬ 
tract. 135 

Necessity of a new one, when all bids 
have been rejected, 174, 175 
Not necessary to readvertise when con¬ 
tractor is in default, 174, 175 
What work Is the subject of, 161 
Need not advertise for carriage-hire, 
fireworks, garbage removal, renting 
ojfices, 164 
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ADVICE : 

Of one expert to others, 294 

ADVISER: 

Expert, to attorney, 295 

AGENCY: 

Proof of agency, 31 

May be shown by parol evidence, 123 

AGENT (see also Agineeu ob Abchi- 
TECT ; Public Officer) : 

Powers of, how conferred, 29, 56 
Anthority to con tract, 33 
Authority must come from principal, 37 
Unauthorized acts do not bind principal, 
35 

Private instruction to, 31-34 
Liability of, under personal contract he 
has executed, 30-40 
Signature of, to a contract, 30 
Manner of executing contract to bind 
principal, 30 

Contract should be made in name of prin¬ 
cipal, not of agent, 30-32 
Principal or agent bound, 30 
Anthority to contract cannot be inferred 
from business or family relations, 38 
Contracts under seal, made by agent, 32 
Who is the principal, 37 
Agent's acts, ratified or adopted, 34 
Description of, in a contract, 30 
Of owner : 

Contractor must know extent of his 
powers, 33, 35, 38 

Can have no personal interest in work, 
42 

Can have no secret interest in con¬ 
tractor’s contract, 85 
Public officer and agent of private 
party, 31 

AGREEMENTS (see also Contracts) : 
For extras must be supported by a con¬ 
sideration, 66 
To stifle competition, 148 
Must have a consideration, 69, 131 

ALIEN LABOR: 

Statute forbidding the importation, 136 
Employment of, prohibited on public 
works, 144 

ALTERATIONS : 

Of terms of a contract, 69, 122-126 
In terms of bid when contract is executed, 
156 

Effect of: 

On surety, 20-22 

AMBIGUITY (see also Parol Evidence; 
Words and Phrases): 

Cleared up, by parol evidence, 122-126 

ANY AND ALL BIDS (see also Bids): 
Right to reject, 171, 172 


APPROPRIATIONS : 

For the work: 

Contractor should watch them, 44-47 
Should not be exceeded, 44-47 
Excess ratified by legislature, 46, 141 

ARBITRATORS (see also Engineer or 
Architect): 

Not liable for want of care and skill, 247 
Must be dishonest or fraudulent to make 
liable to an action, 248 
Position an “absurd” one, 248 

ARCKITEOT (see also Engineer or 
Architect) : 

His property in plans and specifications, 
215, 216-222 

ARCHITECTURE : 

Questions in, the subject of expert testi¬ 
mony, 291 

ARTICLE : 

Sale of article to be manufactured, 101 
Patented, in bids for public work, 168, 
164 

ASSENT: 

An essential element of a contract, 88-97 

ASSESSMENTS: 

May be vacated when contract is illegal, 
157 

ASSIGNABLE : 

Contracts : 

For personal service, 13-16 

What is assignable, 14 

Building contracts are, 14 

Construction contracts are, 14 

To build lighthouse, 13 

To drill an oil-well, 14 

To make gravel roof, 14 

For street cleaning, 14 

For street construction, 14 

Awarded to lowest bidder are, 15, 148 

Lien of mechanic or materialman, 16 

Moneys not earned, 16 

Test of, in N. Y. State, 15 

ASSIGNEE : 

Interest which be takes, 13-16 
Named in contract, 11 
If named, contract is assignable, 11, 13 
Use of term in contract raises presump¬ 
tion that service is not personal, 13 
Construction contracts are usually as¬ 
signable, 14 

ASSIGNMENT: 

What amounts to, 13-16 

Invalid and worthless, assignee’s loss, 16 

Is subject to defenses of obligor, 16 

I Notice of, should be given, 16 

ASSISTANTS: 

Recovery for services of, 214 
Liability for the acts of, 243 
Liability of public officers for acts of, 
253 
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ASSOCIATIONS : 

Unincorporated, parties to contract, 48 

ATTORNEYS, see Lawyees. 

attorney-general : 

Intervention of, wlien contract is not let 
to lowest bidder, 177, 178 

AUCTION SALE: 

Compacts to stifle competition, 148 

AUTHORITY: 

To contract : 

Not proved by business or family rela¬ 
tions, 38 

AVERAGE ADJUSTER : 

Not liable for want of care, 249 

AWARD OP CONTRACT : 

What constitutes, 176, 182, 183 
To lowest bidder, 176-178 
Act is discretionary, 171-173 
May be deferred, or the project aban¬ 
doned, 171 

AWNING : 

Contract to erect held void, 76 

BANKRUPTS : 

Parties to contract, 27 

BENEFICIARY: 

Of a contract, effect of allowing him to 
sue on contract, 68 

BENEFIT (see also Conteacts Implied 
IN Law) : 

Benefit to promisor a consideration of a 
contract, 61 

BIAS: 

Of expert witnesses, 270 
Not confined to experts, 271 

BIDS OR PROPOSALS (see also 
Bidder ; Competition ; Lowest 
Bidder) : 

Are but offers, require accepting to 
make contracts, 132 
Invitation to make proposals, 132 
Mode of entering into contract, 132 
Must be complete and definite, 146 
Plans and specifications a part of, 188 
There must be competition, 53, 82, 132 
140, 148 

System of letting contracts, advantages, 
132 

Matters to be considered in preparing, 
151 

Necessity for restrictions and regula¬ 
tions, 137 

Conventional form for, 185 
Form of instruction to bidders, 145, 151, 
165, 167, 170 

i Must be in form prescribed, 146 

Information in regard to awarding and 
executing contract, 170 


BIDS OR PROPOSALS— 

Should be a standard for comparison, 153 
Should be compared by a common stand¬ 
ard, 132 

Must conform to quantities, specifica¬ 
tions, and stipulation adopted as a 
standard, 155, 157 
Contract must conform to bid, 140 
Contractor can insist on same terms in 
contract, 168 

Terms of contract must agree with 
terms of bid, 156, 157 
Should not contain more nor less than 
are called for, 155 

Bid must conform to instruction to 
bidders, as to labor laws and limita¬ 
tion, though their legality may be 
doubtful, 144 

Irregularity in awarding contract not 
remedied by subsequent ratification, 
141 

Informal bids cannot properly be con¬ 
sidered, 146 

Must be considered in its entirety, 171 
Cannot be compared, after omitting part 
of work advertised, 157 
When work cannot be estimated or 
described, 53 

By unit measure, and dimensions 
changed, not necessary to readvertise 
175 

To furnish materials, 184 
To furnish materials, unrestricted, 184 
For patented articles, 163, 164 
Must be upon a cash basis, 139 
Work undertaken, by what authority, 
136 

Contracts let in violation of constitu¬ 
tional requirement that public work 
be let to lowest bidder cannot be rati¬ 
fied by legislature, 141 
Acceptance of, should be conditioned on 
execution of formal contract, 91, 97, 
183, 797 

Certified check required to insure good 
faith, 168 

Certified check to accompany, 167-169 
All bids may be rejected, 171, 172 
Right to reject any bid, 171, 172 
Right to reject any and all bids, 171, 174 
Cannot be recalled, 181 
Lowest bidder fails to execute contract, 
175 

Surety’s refusal to qualify, 169 
Rejected for being informal, 152 
Reconsidered without a new advertise¬ 
ment, 174, 175 

Work readvertised or adandoned, 178 
Unbalanced bid, not the lowest bid, 54 
Unbalanced, evidence of fraud, 149 
Extraordinary bids, evidence of fraud 
and collusion, 54 

Fraudulent bid rendeeo contract void, 148 
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BIDS OR BROFOSAIjS-^Gontinued, 
For work, for private parties, 186-188 
Rights and liabilities of bidders, 133- 
185 

BIDDERS (see also Lowest Bidder ; 
Surety) : 

Formalities to be observed, 151, 153 
Propriety of certain requirements and 
restrictions, 153 

Must conform to reasonable require- 
' ments, 146 

Required to name all parties interested, 
148 

Oath as to truth of statements of bid, 
145, 150 

Information for, to prepare bids, 133-140 
Information should be full, 154 
Need not furnish plans, etc., 154 
Should see that terms of contract agree 
with those of bid, 90, 156, 157 
Is not benefited by offering a better ma¬ 
terial or guaranty, 155 
Must take materials furnished by state 
or city, when included in advertise¬ 
ment, 163 

Should be invited to the opening of bids, 
183 

Cannot alter his bid, 140 
Restrictions excluding certain persons, 
147 

Required to possess certain qualifica¬ 
tions, 146 

Must have other qualifications than pecu¬ 
niary, 173 

In arrears, or default to city, 145, 147 
Who acts upon representations of unau¬ 
thorized persons does so at his peril, 
155 

Act of awarding contract discretionary, 
171-173 

When can lowest bidder compel the 
award of contract to himself, 176 
Contract to refrain from bidding, 83, 148 

BILATERAL CONTRACT (see also 
Co^^TRACTR) : 

Both parties are bound, 93 

BOARD, MEMBERS OF : 

Must act as a unit, 39, 40, 48 

BOND : 

Form of, in a proposal, 185, Art. 23 
To accompany bid, 167-169 
For benefit of laborers, who may sue 
upon it, 17 

BOOKS: 

Read to the jury, 276 
Beading of, to expert witness, 276 
Are not evidence of what they contain 
376-278 

Use of, by expert witness, 276-278 


BORINGS: 

To be made by contractor, 286 
Engineer liable for neglect to make, 238 

BOUNDARIES : 

Agreement with regard to, and statute of 
frauds, 106 

BOWLING ALLEY: 

Contract to erect, held void, 76 

BROKERS: 

Agreements to divide profits, 85 

BUILDERS : 

Agreements between, to refrain from bid- 
ding, 82, 148 

BUILDING: 

Contract to erect, to be used for immoral 
purposes, 87 

BUILDING INSPECTORS: 

Of a city, liable for neglect of duty, 239 

CARE, see also Engineer or Architect- 
Employee. 

CARE AND SKILL (see Want of Care 
AND Skill) : 

Required of a professional man, 226, 287 
Required of specialists, 336 

CARRIAGE HIRE: 

For public officers, need not be adver¬ 
tised, 164 

CARVING AND CUTTING STONE : 

Act ndatingto, in New York State, 136, 
144 

CEREMONY : 

Attending bids and bidding, 183 

CERTIFIED CHECK (see also Bids 
AND Bidders): 

Bids cannot bo withdrawn, 181 
To accompany bid, 167, 168 
Must accompany bid if stipulated for, 
168. 169 

Tacpuduted damages or penalty, 168 
Forfeiture of, for failure to execute con¬ 
tract, 168 

Forfeitures of, cannot be relieved, 168 
Deposit n‘turnei(l to bidder and accepted, 
not a waiver of right to contract, 183 
CHANGES : 

In writt<*n contracts by parol evidence, 
123-136 
In work : 

Tliut rel(*ase surety, 20-22 
Right to mak<‘, in public work let to 
lowest bidder, reserved in contract, 
158 

In U‘rms of contract so as to differ from 
t(?rms of advertisement, cannot be 
made safely, 157 

In amount of work, let to lowest bid* 
der, 157, 158 

Must have a consideration, 69 
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CHARTER (sefl also Statutes): 
LlmltjgtkHm^ 48«-47 

Limits |H>wisre of corporation, 44, 188 

CHARTER REQUIREMENTS ; 

M$ lowest bicidor, 51 

Must be strictly carried out, 51 

CHEMIST: 

Hill right to discoveries when an em¬ 
ployee, 219 

CmZBN»S DUTY : 

To promote justice applied to an expert, 

274 

CITY (see also Kmpi.ovku): 

Its liability: 

For blunders of public officers, 86, 45 
For ern^rs of Its engineers, 179 
For act of Its officers in rejecting low¬ 
est bid, 179 

For daiiiiige for illegal award of con¬ 
tract ffW public* work, 178 
When iippropriatiou has been ex¬ 
ceed cil, 44 

When luuit of indebtedmw has been 
exciieticd, 41 

For work ibuie under an illegal con- 
tra<*t, 118 

CITY ENGINEER : 

Llttliility for mi>‘takcH, 258 

CITY OFFICERS i 
l’om|tsred with county otllcern, 252 

CLAIMS ; 

Ibuiblful clidin a consideration for a new 
promise, fl9, 181 

OL0B8: 

Parties to contract, 48 

COLLUSION («f*e al«f> Fuaud and Coi.- 

nrsioN): 

Itn elTeri on b'uls for public work, 148 
Between engineer and contractor, 120,121 

COMBINATIONS : 

Of contritciorH to lennen rivjilrv in l»id- 
ding. MH 

l‘«» prev«mt biibiing not criminal act, MH 

COMMISSIONERS: 

Of Public Works : 

Not liable for tt»rliouH acts of emplov- 
een, 258. 259 

COMMITTEE. MEMBER OF: 

Muiil act iiH a tinit, 89, 40, 48 

COMMUNICATIONS : 

Befweini owner and engineer not j>rivi- 
leged, 249 a 


COMPANY OR CORPORATION (see 
also Owner ; I^akties to Contbact): 
As party to contract, 48-48 
Capacity of, to contract, 48 
Powers limited to those conferred by 
charter, 48 

Contracts, ultra rires, 48 
Information in regard to, 87 
Who are representatives of, 87 
Itelation of departments of, 5 
Cannot subscribe to stock of another 
company, 48 

Kmployinent of engineer beyond power 
conferred by charter, 48 
Appropriation exceeded, 44 
Officers and agents must protect Its in¬ 
terests, 84, 85 

COMPENSATION (see also EmiTjOYEE ; 
Wa«kh) ; 

Of engineer or architect, 211-214, 260 
Of expert witness, r(‘C()very, 296 
For injuries while riding on a pass, 264 

COMPETITION (see also Bids and Bid- 
deub) : 

Necessary when law roquinm it, 148 
Re(|uire<l in compliance witli statutes, 140 
Ro(pur<'d i>y statute or charter must ex- 
teml to all work, 58, 148 
Public must have full Ixmefit. of, 140 
Secunal by inviting proposals, 182 
Contracts to stille, are void, 81, 82, 148 

COMPETITIVE PLANS (H(a» also Kju- 

lU.OYMKNT OF I^lN(ilNEEU) : 

Lost by express company, 215 
Kights of competitors, 212-214 

COMPLETION OF WORK : 

Time of completion may be changed by 
parol agreement, 180 

COMPROMISE : 

Of a claim, consideration for now prom¬ 
ise, 69, 181 

CONCEALMENT OF INJURY : 

IstT<‘Cton statute of limitatioii.s, 119 121 

CONDITIONAL ACCEPTANCE : 

Of H bid, written coutiuu't lobe executtxl, 
188 

CONDITIONS AND STIPULATIONS: 

In regard to perrorman(uuiml"<*()mpletion 
ef work, 165, 166 
Should be enforced, 418 

CONDITIONS PRECEDENT : 

'I’o an apptail to tli<^ courts, 86 

CONDUCT: 

Of exjx^rt on witness stand, 282 

CONFIDENTIAL AGENT: 

Kngiiu'er or architect is not, 219 a 
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CONGRBSS: 

May ratify invalid contract, 46 

CONSENT OF SURETIES: 

To accompany proposal for work, 169 
In form of proposal, 185, art. 19^ 

CONSIDERATION (see also CoN- 

TKACTS) ; 

Defined and described, 60 
As regards the consideration, 61 
Essential to a valid contract, 60 
Obligation of a contract cannot be as¬ 
sumed for nothing, 60 
Must be something of value, 63 
Must be legally equivalent to promise, 
60, 63 

Must be commensurate with the obliga¬ 
tion assumed, 63 
Adequacy of consideration, 63 
It must not be wanting, 65 
Promises without consideration are not 
binding, 64-67 

Failure of the consideration, 65 
An obligation to a party cannot be a 
consideration for a new promise to the 
same party, 66 

Must be something more than a moral 
obligation, 64 

Must be lawful, and in keeping with 
public policy, 72 

Must be fully performed to make prom¬ 
ise binding, 70 

Must be present, or coexistent with prom¬ 
ise, 67 

Promise for a past or future considera¬ 
tion is not binding, 67 
Mutual promises are present, 67 
Of promises of subscribers to a project, 62 
Must come from promisee, 68 
Must come from party to whom promise 
is made, 68 

Compared with subject-matter, 71 
Good in part, and in part bad, 70 
In part lawful and the rest unlawful, 70 
Void or unlawful, 70 
For changes and new terms of a con¬ 
tract, 69, 131 

Subsequent changes must be for a, 69, 
131 

Necessary when contract is performed 
on one side, to a rescission or change 
in its terms, 69, 131 

Mutual promises, for changes and modi¬ 
fications in written contract, 131 
Misrepresentation and a claim for extra 
work a consideration for a promise to 
pay extra compensation, 66, 69 
Obligation not enforceable because of 
infancy, bankruptcy, or statute of lim¬ 
itations as a consideration, 64 

CONSPIRACIES : 

To prevent bidding, 141 
To prevent competition, 148 


CONSTRUCTION CONTRACT (see 
also Contracts) : 

Mode of entering into, 92, 132 

CONSTRUCTION OF CONTRACT (see 
also Interpretation op Contract) : 
Is for the court, 126 
Evidence to assist in, 123-126 
Lawful construction will be adopted, 70 

CONTEMPT OP COURT: 

What is contempt, 259 a 
P hysician in, for refusing to testify with¬ 
out extra pay, 296-298 
Purging it, how to do it, 259 a 

CONTENTS, pages vii-xiv 

CONTRACTS (see also Agreements ; 
Assignments ; Bids and Bidders ; 
Changes ; Conditions ; Contract 
Stipulations ; Offer and Accept¬ 
ance) : 

Validity determined by laws of what 
place, 58 

Essential elements of: 

Parties to contract, 1-56 
Between members of trades-union, 82 
Considerations of, 60-70 (see also Con¬ 
sideration). 

Mutual assent an essential element of a 
contract, 88-97 (see also Mutual 
Assent). 

Unilateral and bilateral, 67 
Bilateral; a promise for a promise, 93 
Subject-matter of the contract, 71-87 
Delivery of contract completes it, 2, 59 
Date of contract, its importance, 59 
. Made on Sunday, 59 (see also {Sunday). 
Execution of: 

Mode of entering into construction con¬ 
tracts, 132 

Should contain all terms of agreement, 
122 

By mail or telegraph, 95 
Indeterminate, and statute of frauds, 
125 

Completion of, postponed until draft 
of written contract, 91, 97, 183 
Execution must meet charter require¬ 
ments, 44, 138, 148 
Void or voidable : 

Against public policy, 71-87 
To do an unlawful act, 71-87 
Must not be contrary to statute laws, 
75 

Must be to perform a lawful act or 
undertaking, 71-87 

Must not facilitate the doing of an un¬ 
lawful act, 75 

To commit a crime or misdemeanor, 
77 

Must not be in contravention of the 
law or of judicial morals, 71-87 
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aOWmAOT&>--€mimusd. 

Void or voidabl©-^— Continued. 

To erect struciure« in Yiolatlon of laws 
or orcliaancos, 76 

MuHt not l>« to inviuio property rights, 
76 

M,u»t not rct|uira ctmtractor to commit 
a trospaKs, 76 

Must not roqulro the obstruction of a 
pubilc %vay or stream, 76 
Must not rtlqulr© contractor to main¬ 
tain a nuisance, 76 

ICnowIiffigti tiuit fiubjoct-mattor of con¬ 
tract is unlawful will prercint recov- 
f»ry for |M*rf<»mianco or breach, 75 
Must not fiavii a bmdcncy to injure or 
dofraiid the government, 75 
In vifilatimi <»f immigration, labor, or 
©icliiii law, 78 

Must not bfi incoiwistent with duties 
mild obligations of parties, 84 
To refrain from working for a com¬ 
pany's IntcroBt to tliti aiivantago of 
othors Is void, 81 

By omphiyco to l•xl»rciHo his Influence 
ativorse to employer’s Interest, 85 
To not resort to courts for redress, 86 
Inalleiitthle right not the subject of 
roiilrficts, H5 

llfileaHuig railroad, etprcHS, and tele- 
grnplt c«>m|»anieM from liability for 
Injuritm, H6 

Ttt hiifle |»ro?n*cutl«»n, 74 

tln^ p*'r%‘<’r;4«»n of the c«ujrtH, 74 
To influiince public, ojllcers, 76. 74 
For public fiivor or persoiml infiuenc*^ 
with public ofllcerM, 76, 74 
For private Inlltience tt> secun^ certain 
legl^^liition, 76, 74 
»hiir»^ foes a public olllco with 
an opposing riindiilate, 76 
In resirfuiit of triule, HI 
<dij«*ct muHt no! he to create a iinmop- 
oly. HI 

NiU. to compete arc void, HI 
To control priccH indcpeiidiuit of sup¬ 
ply ami demand, HI 
Thai prtunoie gambling, H6 
Immorid eonlriiets nr«* void, H7 
For immoral or indecent juirpoHcH, 87 
In ro’draiiif of iiinrnnce, H? 

In \ ediiiion id’ Saiduiih lawn, 56, 79 
fMitf iu par! only . 159 
Valid, are n>»t iilFeeted by later net of 
legi'dilure, Md, 141 (see also Rati- 
FH \Tin\\. 

Void for irregiilunties, are not jmnie 
vali I by hu!»hei|ue!ifij rectifying the 
illegal aef H, 14 1 

illegal contraets fur public work can 
no! be legnl’r/.i'd by public othcerH, 141 
lilegiil coiitriirfM may he ratilied by 
leginlalure, 46, 141, 146 


CONTRACTS— Continued. 

To lowest bidder : 

Corporation's acts beyond its powers. 
85, 89—41 

Of a public organization must be 
within powers conferred by charter, 
constitution or act of incorporation, 
188 

Repairs should not be included at 
times, 157 

With party having exclusive franchise, 
when required that they be let to 
lowest bidder, 104 

Must be awarded in the manner re¬ 
quired by law, 44, 188 
What is an award, 188 
Courts will enjoin illegal award of, 
177, 178 

Act of awarding contract is discretion¬ 
ary, 171, 172, 178 
Must he in same terms as hid, 140 
Must include all the work advertised, 
157 

Bidders for, must be furnished infor¬ 
mation in regard theretf), 154 
When (quantities and character of work 
cannot be determined, 157 
Kxc'Cution of, ct*rtilied che(tk to insure, 
107-169 

Not to compete or i)id, 81, 82, 148 
To HtiIi(M‘,omptdition, 81, 82, 148 
By bidders, to share ]>ro(itH of con 
tract, not (‘nforceahle, 148 
Interpretation (H<»e also iN'i’KiiruETA.- 
'rioN): 

Intention of parti(‘H controlK, 127 
If inUmtion lx* chuir, no explanations 
will he receivMxl, 122 
Interpretation of, is for the court, 126 
Terms an^ not for witness to explain,126 
Interpntation which is legal should 
l»e adopted, 127 
Proof of terms of contract, 98 
Parol <*vhh‘nc(^ to assist, 124-126 
AmhlguouH, made cl(uir by parol evi- 
demre, 122-126 

(’ondition of parti(»H shown by parol 
evidenct^ to explain tc^rms of, 126 
Writt<‘n contracts cannot b(^ clianged 
by evideiH'.r' of j)reviouH oral undt^r- 
hfandings, conve^rsations, etc., 122 
ImhqMUideni, oral agr(‘(*m<uits, 180 
Written contracts cannot b<* changed 
by quirol evidence, 122 
V<»id or illegal, a subject of parol evi- 
dcnc<», 121-12? 

Right to mak<^ chaugcH reH<‘rv<‘d, 158 
Defining engineer’s powers, also 

Kncunkku oil AiicmTKc'r. 

Statutes limiting (see also Su’ATU'rE OF 
FuAcns; Statutkof Limi'cations): 
Promises to pay <‘ont.rnct.orH’ d<4)ts^ 
within statute of frauds, whem, 111 


312 


INDEX. 

Jteferencea tire to sections. 


CONTRACTS— Continued. 

Statutes limiting— Continued. 

Should always be in writing, 101 
Required to be in writing by statute 
of frauds, 98-111 

Performance of which is impossible 
within a year, 103-105, 201 
Executed, not within statute of frauds, 
104 

To take down and re-erect a structure 
not within statute of frauds, 101 
For goods, materials, and merchandise 
for more than $50, 98—102 
For goods or materials to be manufac¬ 
tured, 101 

For an interest in lands within statute 
of frauds, 106 

For creation, assignment, and surren¬ 
der of estates in land, 109 
To pay the debt of another within the 
statute of frauds, 110 

Of employment (see also Employee) : 
What is a performance of contract of 
service, 213 

Repairs to a building, 10 
Construction work, 9, 10 
Coat to order, 10 
Lighthouse, 9, 13 
Author of book, 10, n. 

Terminate with death of contractor, 11 
For services of engineer, 200-259 
Undertaking on part of employee, 211 
Determines rights of employee to his 
inventions and designs, 219 

Implied in law: 

To prevent unjust enrichment, 67, 108 
None implied against public corpora¬ 
tion, 143 

None, when the law forbids the con¬ 
tract, 52, 53, 138 

Implied contracts to pay for work used 
or appropriated,would defeat object 
of statute requiring competition, 53 
Implied by law, when services are so¬ 
licited and accepted, 211 
CONTRACT FORMS: 

The introduction, 3 
CONTRACTOR : 

Right to recover depending upon acts 
of public officers, 54 

No recompense for his labors, prepar¬ 
ing bids, plans, and specifications for 
private work, 186. 

His rights : 

When he is the lowest bidder, 174, 175 
Under orders by individual members 
of the board, 39 

His liability : 

As a non-judicial officer for negligence 
in doing duty, as in making repairs, 
254 

For mistakes of, when he was to lay 
out his own work, 239 


CONTRACTOR— 

Party to contract, determined by his 
own act, 50 

Consideration of promise of subscribers 
to pay, 62 

Bound by bis contract though estimates 
are wrong, 241 

Action against engineer for want of care 
and skill, 246-248 
Must take notice: 

Must see that law is complied with, 52 
Precautions to be exercised, 55, 138 
Must keep informed in regard to 
work, 52 

Must watch proceedings of congress, 
legislature council, or commissioners 
re the work, 52 

Must watch appropriation, 44-47 
Must take notice of powers of agents 
and public officers, 33, 35, 38, 44 
His means of obtaining information of 
work and parties, 41 

CONTRACT STIPULATIONS (see also 
Subject of Stipulation) : 

Form of introduction, 3 
Designation or description of parties, 4 
Agency, power of agent described, 29 
Binding personal representatives, 7 
lie alterations and extra work : 
Modified or rescinded by subsequent 
agreement, 69, 131 

COPY (see also Evidence ; Expert 
Witness) . 

Enlarged by photography, 280 

COPYING DESIGNS, ETC.: 

Law forbids, unless sold or published, 
216 

COPYRIGHT : 

What is the suhjt'ct of, 216-218 
Necessary to protect published works, 
216 

Of plans and drawings, 210-218 
Of map, etc., made from materials col¬ 
lected by others, 222 
Of photographs, 2l9 

COPYRIGHT LAWS : 

Have not destroyed author’s incorporeal 
rights in liis creations, 216 

CORPORATION, see Company. 

COST OF PUBLIC WORK : 

If it exceeds a certain amount must be 
let to lowest bidder, 160, 161 

COUNCIL : 

Individual members, acts of, 39 
Members must act as a unit, 39, 40, 48 

COUNSELOR : 

Expert to attorney, 295 
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cx>TOnnr: 

Sometimes held liable under implied 
contract, 14S 

OOtTNTY OFFIOBR8: 

1 * 010 parted with municipal, 252 
Llabiiltj of, for lack of skill, 251 

OO0HT8 (see also Evidence; Injunc¬ 
tion ; Mandamus) ; 

Contracts to pervert, 74 
Ckiiitract! not t<i rtisort to courts, 86 
Cannot bj agreement be ousted of juris¬ 
diction, 86 

Will take notice of notorious facte, 292 a 
M aj have candid expert opinion, 278 
litv# little ccinfidenco in oxpertH, 269 
Ei|Mirt filioiibl gain confidence of, 282 
EifMirt iiiimt consider the understanding 
of TOurt and jury, 269 

OOFBNAITO, me al«o Condition ; Con« 

TRACT 8TIFODATI0N8. 

CmBATIONS: 

Made from materials collected by otborfi, 

222 

Made from rniiterlalH collected^^wbilo an 
etiiployiM*, 221 

OROSS-BXAMINATION : 

Of im fix|«*rt is largely %vitUin the dis¬ 
cretion of trial court, 289 

008TOM AND USAGE {nm u,\no (Um^ 

ruki Th'i : 

To ilefliie ilufles c»f profcHhitmal engineer 
or arciiiii'ci, 211 

To filiow finibority to entplt>v af«tetantH, 
2411 

To eslftblteb charges of architect held 
iiiirm**ona!iIe, 214 
That plaiif4 belong to architect, 215 
Piifiil evidence t»f, received, 128 
Cif wimi plitcfi controls, 58 
BAMAOB8: 

For perfrumance of w<»rk, 285 

Me»»4iire of. for loss of coinpetlllve plaim 
by exprei-iM coinpiuiy, 215 
Hiiffereii bv einplovee for wnuigful dis- 
rlmrge, 2011 

For iiijurieH while riding on a pass, 264 
BATE OF OONTEAOT; 

I'lnie of entering info contract, 59 
lii}|Mirlance of date, 59 
Fiife oinitled, may be proved, 59 
BAYS, see also 'FlMK OF PEIlFoUMANC'E 
oil <*0\U*LKTI0N. 

BAY'S EABOR: 

I lours in, fixed by Htatute, 186, 144 

BBATH o*ee »!««> Exf-oftor and Admin- 

teTItATOH ; HkFREHKNTATIVKH) ; 

liepreMcnlatives after, 7 

TerminatcH confract for personal Hkill, II 

Ctf contractor discharges surety, 21 


BBBTS: 

Contract to pay the debt of anotk*" 
BBOORATIONS : 

Copyright of, by artist, 210 
BBPBOTIVB MATBRIAIiS (see also 
Materials) ; 

Liability of engineers, 287 
Liability of engineer for not detectini 
288-240 

Joint liability of engineer and contracto 
240 

BBFBOTS: 

Fraudulent concealment of, 120, 121 
Contractor’s liability therefor, 120 
Concealed until statutory period of limi 
tations lias passed, 119“-i21 

BBSOIUPTION : 

Of public work retiuired to be let b 
lowest bidder, 154 

BBSIGNS (see also CoPYiiiGnT; Em¬ 
ployee; ih.AKS ANDSl'ECIFiaATIOKS): 
Property in, of artist, 215-225 
Embodied by plans are protected by 
law, 216 

Exhibited in public, rights of author or 
artist, 216 

Highta of purchaser in, 217 
Made by employee, 222 
Eights of employee in. 219-225 
Should lie protected by copyright, 216 
Of HtructurcH, rigid to copyright, 216- 
218 

BBTHIMENT : 

Oetriinenl of promisee a conHideratlon 
of a contract, 61 
BIAGRAMS: 

May he used by expert witness, 292 
BISOHARGB OF CONTRACT 
I*aw of what place governs, 58 
BI80HARGB OF SURETY: 

By alterations, 20, 22 
BI80HARGE OR BI8MISBAL: 

Of omploy#© (hcc also ('onthact; Em¬ 
ployee ; Employment) : 

What is or Is n()t, 208 
Of an emplovee, 202 210 
What will jiiHtify, 202 210 
If tlm <*mphiy<*e Ikj immmpetcnt, 201 
For mihrepresentation as to skill, etc., 
206 

For willful clisolxMlience, 208 
Forhai»ifuid nogligciuM", 205 
For tliMcloHing liUHinchS of (‘inployer, 
204 

OfTense condoned, 207 
M« uiHure of dnnmgoH rccoverai)le, 209 
I>ue to comlfmatioiiH, conspiracies, or 
hoyeotts, 204 

He may iiava an action against, who 
mfUiciouHlv procures his dincharge, 

1 204 
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DISCOVERY OP FRAUD: 

Glues should be followed up, 119 
Of public officers: 

Must be exercised in good faith, 171, 
173 

In awarding contract, 138 
To ignore bidder, who is in arrears to 
city, 147 

Exercised, must be based upon facts, 
173 

Is gone when manner of doing a thing 
is once adopted, 138 
Not to be controlled, 176-^79, 244-259 

DISORBTIONARy DUTIES: 

Liability for misconduct in the perform¬ 
ance of, 179, 244-249 
May not be delegated, 173 

DISMISSAL, see also Discharge. 

DISOBEDIENCE : 

That will justify the dismissal of an em¬ 
ployee, 203 

DISABILITIES : 

Of persons to contract, 23-28 
Social, to contracting, 27 
Political, to contract, 27 
Which prevent operation of statute of 
limitations, 114 

DRUNKARDS: 

Contracts of, 25 

DRUNKENNESS : 

A cause for dismissing an employee, 204 

DURESS : 

Parties to contract under duress, 28 
Angry and j)rofane words not duress, 28 
Parol evidence of, in written contract, 
129 

DUTIES : 

Of engineer or architect (see also En¬ 
gineer's Duties) : 

Under a professional engagement, 211, 
226-237 

As public officers they are pn^sumed to 
do thoir duty, 40 

Of employee to notify employer, 249 a 
Of owner ; 

To do no act imminently dangerous to 
otlnu'S, 242 

ELEMENTS OF CONTRACT (see also 

Contracts): 

Four ess(‘ntials, 1 

Parties, 1-56 (see also Parties). 

The consideration, 60-70 (see also Con¬ 
sideration). 

Subject-matter, 71-87 (see also SuR.iE('’r | 

MATTER). 

Mutual assent, 90-97 (see also Mutual I 
Assent). . 1 


EMBANKMENT, see also Earth¬ 
works. 

EMPLOYEE (see also Conracts ; Em¬ 
ployment ; Engineer or Archi¬ 
tect): 

Duties and Rights : 

Eights of, in designs and inventions, 
219-225 

Rights of, to literary productions, 219 
Right to things created outside of 
office hours, 220 

Cannot copyright charts made from 
Government surveys, though con¬ 
ducted by himself, 222 
His right to his inventions, 223-225 
In making inventions should assume 
the cost. 225 

His duty to give notice, 249 a 
S tatute giving right to wages when 
discharged, 144 

Misunderstanding as to wages to be 
paid, 90 

Overtime, when statute fixes hours in 
a day, 210 

Term of service and statute of frauds, 
105 

Contracts for service for one year or 
more should be in writing, 103-105, 
201 

Citizen on public works, 136, 144 
Can liave no secret interest in em¬ 
ployer’s business, 85 
Contract to divulge employer’s busi¬ 
ness, 42, 85 

Of state, lial)le for negligence, 254 

Discharged (set^ also Discharge) ; 
Measure of damages recoverable, 209 
Wrongfully dismissed may re-cover 
reasonable value of services, 209 
Discharged is bound to seek only like 
employment, 209 
What he should do, 209 
Employer must show that employee 
could have had other employment to 
reduc(i amount of n^covery, 209 
Must possess degree of care and skill 
alleged, 226-237 

Recovery for extra skill and service, 
225 

Determination of skill, 230 
Disn-s])(‘ctful conduct will justify diS' 
missal, 203 

Need not put up with indignities, 203 
Criminal act of, a just cause for dis¬ 
missal, 204 

EMPLOYER (sei^ also Owner) : 

May be the true inventor, 223 

EMPLOYMENT : 

Engineer or Architect: 

In regard to, 200-259 
What is or is not, 212 
What is proof of, 214 
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HMFIjOYMBNT— C&ntirimd. 
or, 

E«gagi*mf»rit8 for a salary and a part 
of profitH of business not a partner¬ 
ship, 201 

What is not an engager non t, 218 
As a professional man, 258 
In a professlorml capacity, 211-214 
Birnliar to that of other professional 
miin, 220 

Untioriliking of, in a proftjssional ca¬ 
pacity, 211 

Ofttni very Imiefinita, 211 
III connection with coinpeititiv© plans 
siihniitted, 212-214 

Conditional on ncccpiaiico of plans, 212 
la a judicial capacity, 241-219 
(jharactor of work changtHl, without 
consent of ©iiiployoc, 208 
By iifiautliorlsstHi persons, 214 
Beyomi |4iwer conferred by charter 
upon cotiipaiiy, 48 
By two peraoim jointly, 214 
May not ihdegate duties, 205 
As an expert wiinens, 207' 801 
Ilia right to designs and inventions, 
219 

Bight tt» inventform made, 228«225 
What is a p«*rformance of contract of 
service, 218 

Breach of ctmtrnct of, 201 210 
Beruvrry fnr servicen, 214 
Beceverv fnr ni^rvicrH <if jr-'NiMtuntH, 214 
Who in liabb' f«>r vabm ol hi rvi<*nM. 214 
No recovery for extra nervicen voluu- 
liirily rendercfl, 210 
Term of service, 201 
By till* year, month, or ilay, 201 
Period atiopted for estimation of wages, 
201 

Confriicts f<»r service not to be per¬ 
formed within a year, 105. 201 
Hervlce by month and c«»ntiiniouH for 
several years in one luring, 2Ul 
iVriii of firrvice indi-linite, 201 
I'efirlv contract, longoMintinui’d serv- 
Sce.'lUH 

Agreemen! to employ permanently, 201 
Hlefiiiy and perinnneni ‘••.ervice, 201 
I’or life or during ability t«» perbirm, 
201 

'refill of jiorvfce ho long as works are 
kept running, 2^1 

Iti‘unr>*uil or deodjnrg<\ 202 210 (nee 
iiIho I»i-^« ji \no!.), 

Wliiii ttjii j’la di.Hcharge, 202- 
2bt 

CH*f*r!»iirdeiied w:l!i work, and <lis- 
iiiis-ed for lack «d’confr I. 200 
Wiui! fiuioiifii'. to n druid'Hal, 2oH 
A denmnd }or tie- re->i,*'nation <»t, is a 
• IlHcliiirge, 20H 

Idfiiai.HHftI for iin’iipaCity, 200 


EMPLOyMBNT---Ci?nt5mt^ed 
Engineer or Arohiteot— 

Incompetancy or incapacity, 206 
Ilia liability for lack of caro and skill, 
226-248 

Alisrapresantation as to skill and ex¬ 
perience, 206 

If careless and incompetent, he is 
liable to emt)loyer, 228-248 
Illness and absence a cause for dis¬ 
charge, 205 

Absence a cause for dismissal, 205 
dross moral misconduct, 204 
Miscomiuct overlooked and condoned, 
207 

Waiver of right to dismiss, 207 
Recovery of wages when wrongfully 
dismissed, 209 

Damages recoverable for discharge, 
209 

Duty wh(*n discharged to seek other 
employment, 209 

ENGAGEMENT (see also FiMprx)YEB ; 
KMl»nOYMICNT) : 

Of engineer or architect, 200-259 
Of profcshional man, implies cajiacity to 
<h> wliat is undertaken, 226-287 

ENGINEER OR AROHITBOT (see 
uIho Aoknt; Kmuloymicnt ; KxmcuT 
Witniosh): 

AVhen an agent or servant, 284 
Is not a conliileiitial agent , 249A 
Is trusted agent of cinployiT, 42 
An agent, his knowledge attrilmtcHl to 
owm*r, 249 a 

May owe a double <Iuty to bis (unployer, 
ns a referee and ns a jirofessional man, 
249 

Idability when a public otilcor, 250-259 
Acts rntilieil or iidoptisi, 84 
Ah politieiiiuH ami lobbyists, 801 
JmiiiMiU status of, 246 
Must not act fraiululently, 247 
liialde to owner for framl and collusion 
with contractor, 247, 218 
Kvidc-nct* of collusion, 149 
Not iinbh' to a Huit l»y contractor for re¬ 
fusing bis I’crtificnte, 246 
<’an have no he<T<>t interehts in coni met, 
42 

Must i»e competent, I'andul, ami Kkillful, 
226 248 

Must bav(^ oniinary skill ami <'are, 282 
Musi give <*arerul snpm’intcmli'm'e, 289, 
249 

Ilis nmlertaking \vhen lie solicits or ac¬ 
cepts an engagement, 281 
For inspectinii and detective design, 287 
l''or omi'^sifijM and deteciH madi^ by con- 
triu’tor, 2ii9, 240 

'I'o employer for neglect or nnskillful- 
ni'sH, 242 
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SNGINSBR OR ARCHITECT— 

For injuries resulting* from adoption of 
insufficient plans, 242 
Cannot recover for services wlien lie lias 
been careless and unskillful, 238 
To owner for failure to make investiga¬ 
tions, 238 

For acts of assistants, 243 
To his employer, but not toothers, 248 
To owner, with contractor or builder, 240 
For cost of materials obtained through 
misrepresentations, 256 
For many acts or omission when his 
functions are judicial, 244-246 
When his duties are judicial or discre¬ 
tionary, 179, 244-249A 
For want of care and skill when acting 
judicially, 246 

Is under contract with owner to use care 
and skill, and his judicial status will 
not relieve him, 248 
For misconduct of contractor, 240 
To contractor for fraud, collusion, and 
bad faith, 247, 248 

When codefendant with owner and 
charged with fraud, must reply to 
charges, 247 

For contempt for disobeying court, 259a 
When under an injunction, 259a 
As a witness: 

On the witness stand, 249a 
Qualifications as an expert witness, 
284-291 

As experts, not needed to determine 
certain questions, 285 
A witness with knowledge of facts, 
288 

As an c^xpert defending Iiasty and im¬ 
prudent opinions, 268 
Justice rcMiuires liini to take witness- 
stand, as an exj)ert at times, 274 
No spiMual })rivileges as a witness, 249a 
Examples that are questions for expert 
testimony, 291 

Should not volunteer information to 
bidders for public work, 155 
Canvassing among bidders, 140 
As an independent contractor, 243 
Property in his creations, 217 
Kight to (U)i)yriglit of plans, 21G-218 
Ilis property in plans and si)ecifica- 
tions has supplied, 215, 216-222 
Claims to a co]>yright of bis ])lans, 218 
Employment of (s(‘e also EMrnoYMKNT): 
His (*ngag(mient or employment, 200- 
259 

Asa professional man, 226-237 
Means of collecting liis pay, 260 
liiglit to a lien for services, 261, 263 
Entitled to a lien for superintendence, 
262 

His relations to his work and right to 
a lien, 26^ 


ENGINEER OR ARCHITECT— 

His rights under stockholders’ liability 
acts, 263 

Injured while riding on a pass, 264 

ENGINEER’S AUTHORITY : 

May not order extras without authority, 

241 

To employ assistants on account of com¬ 
pany, 243 

ENGINEER’S DUTY : 

To report conditions and things to his 
employer, 249 a 

To guard against defects, 239, 240 

In regard to personal inspection before 
rendering certificate, 249 

Not to be determined by a jury, 249 

Presumption that he has done it, 240 

As an employee not excused because of 
his judicial status, 248, 249 

ENGINEER’S FRAUD (see also 
Fraud) : 

Evidence of fraud, 54 

ENGINEER’S INTEREST : 

Can have no secret interest in contract, 85 

ENGINEER’S KNOWLEDGE : 

Imputed to his employer, 249a 

ENGINEER’S LIABILITY (see also 
Enginekr or Architect) : 

For misconduct when period of limita¬ 
tions is passed, 121 

ENGINEER’S SERVICES (see also 
Emuuoyment of Engineer) : 

No recovery for, if employment be ultra 
vires, 43 

ENRICHMENT: 

To ])revent unjust enrichment, contract 
to pay is implied by law, 108 

ENTIRE CONTRACTS, see also Con¬ 
tracts ; Contractor. 

ESTATES IN LAND : 

Contracts for the creation, assignment, 
and surreii(l(‘r of, are within statute of 
frauds, 109 

ESTIMATE (see also Engineer’s Esti¬ 
mate) : 

A random guess, evidence of fraud, 149 

EVADING SUMMONS : 

For the statutory period of limitations, 
115 

EVIDENCE, see also Ex tkrt'Witness. 

EXAMPLES : 

Of expert testimony, 291 
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arm ta memtians* 


jBocoiitrsivB mawvB on fran- 

OmSBS : 

■C^»tr»ct« liy I'mlillc offlcar must not 
gmiil, 81 

ooHmaoTS: 

Hot witliln itutuiii of fmudu, 104 

3EIXIIOOTIOH OF CONTRACT, nm 

CciSTIIAC.Ti. 

^EIXBOOTOR OR ABNCIOTSIRATOR; 

Is llio rii|»ri*i«ii‘ritativt.i of 4 p«iiion after 
drmtii on all aintracte, 8 
lilgliis ami llahllitj under contr&ut of 
dnewli’iit, 8 

'Riiiiid to eoriijilifte mntraet, 8, 0, 10, 11 
Takei iMUitdUfi and hnrdeim, 0 
May eompleti} old mniriwts but canmit 
iiiako new tmm, 10 
May inakii liliimfilf liable, 13 
€otiirai!t.i for iwirnonal skill of con- 
traetiir, 10 

Hatii#ii In tliii ecmtrmd, 11 
If naiiiwl, rontraet n*»t |wr»onaU 11 
LiablUly for torts of d«H*tHbfiit, 13 

mxBmrt! i 

IJsie ut i»y ritoerts In rcmrl, 293, 293 
Of df‘»i|trm m author, bwH of rights 
thereby, 210 

3 BXFBEIMBNT 8 : 

KiL|M’rt wiin«‘?« ntay employ, 292 

JSXFBHT TESTIMONY: 

Wlirn ^VlII li he lnluuUini, 2H'l 
Ihujf* not r«**phriMif iter like teHtimony to 
meet ll, 2H9 

Weight mill value, for the jury to de» 
term die. 2M9, 29tl 

A« to |irofe*»*4onai iiteih<KlH and atamlard 
atillior?^, 291 

‘Mnni he i'ltui), rerollertion, not from 
ifieiiHifmidii, 277 2Hh 

Legiwiiilirai m-rdetl to impfoVe, bill 
^EXPERT WITNESS (nm^ abo Wrr- 

M-,hh| ' 

|lr<f’iiir-s| mill dehrrihed, 291 
Who liiiiy hr iiM rlperl, 291 
hjiiofn’i-r or iir*'hitrri, aw, 287--301 

*ri*iilJyriil of ^siihjrrf, 287 

d'iir roiihiilfjiii*»u, 2<JH 274 

I\«|rr53i 111 whii'li they are held hr 

Ilri4«‘li liiid ilur, 279 

V rw'i of irttfiini fr%!-hook wrilf?r» rr, 

2in 

A rliiifijpiMii of luH elirnt, 272 
lliii*4 lii.il prrjudire iillrihutrci te» ium, 
A«vir-^r.i of lni%iiig fi hia-si’d and warped 
2711 

jii*l}!if»riif, 270, 271. 

Lilllr help to II rourf, 200 
Kip#rt«l to Im iiiipartial,^272 
li a hi ml ailvm'ati*, 272 


EXPERT WITNESS— Coniinmd. 

Candid opinion niay be bad, 278 
U'lB duty to seek to improve the situa¬ 
tion, 801 

Behavior of, in court, 282, 284 
May take time before answering, 288 
la justified in taking stand, 274 
Cannot decide question at issue, directiv 
290 

Catinot determine questions w 
for the jury to decide, 285, 28 
What questions he may he aske 
Hhould seek coulldence of court 
Quallticatlons of, 288, 291 
Competency of, detennined b. 
court, 288 

Privileges of, are determined bj 
cmurt, 282, 288 

May be asked hypothetical qiiet_ 

287, 288 

liequirctd to answer categorically, 274 
(’onduet upon tl»e stand, 294 
May employ practical illustrations and 
esperimenlH, 293 

Usi^ of memoranda and copies, 278 
May use books, charts, or prepared mem- 
ormuia to refresh memory, 277-280 
t'se of photographs, 279, 2*80 
Ills right to use tnoUels and make tests 
rests wltli the trial court, 298 
PsiMif books on stand, 270-278 
May lulopt HtntmnentH of book as his 
own, 270- 278 

Miiv bo quostioneil rti books, 270 
Wfien ho may tehtify, 284 291 
Ni'oti unt have boon a Hpoeialist in the 
subjoct mat tor, 291 

Must coniine bis tostimony to suiijen't in 
which he Is skilled, 291 
Must have n’gartl for the underHiandlng 
«»f bis audience, 209 

Position in tryltig to sustain untruths, 
208 

Not a tioligbtftj] position, 278 
Must undorgo iiujuisition, 291) 

Ilia knowlodgo, charact(«r, and experl- 
enco may bo gone* into 299 
His priqmratiou f<»r the stand, 275“2B1 
Must inform hiin.Molf, 275 
Hlmuld tiiki' tune to invi'Ktigate, 268 
To carofnlly insiicct scone of contro- 
vorsy, 2r9 

Mtint poHMOHS himsolf of all the facts, 
279 

Hliouhi nmk('! porsonal examination of 
Hul»jocf-"iuattor, 2HH 

Wlion ho has knowledgo of facts of case, 
2HH, 297, 29H 

Hhould bo jirepared to explain his con¬ 
clusions, 281 

Hbouhi la* prepared to convince otln^rs, 
275 

Hhould fortify his opinions, 281 
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EXPEORT WrmBSS— 

Need not prove certain tliiiigii, of wlilcli 
courts take notice. 2Ma 
Not requirtfcJ to dektrmln© iimnj qti#*- 
tions, 285-291 

His acivlai to follow #x|M§r!i, ^4 
Ab coiiiiseic^r and ailviser lo attorn#?, 
1¥, 295-298 

Eow>v©rj for m^rvmm m adviser to at¬ 
torney, 

Beoovery for 29fl 

Blglit extra pay for upliihiii, 2M 
Ilm time and w*rvlri*« «lniiild not Ni re- 
quirwl wlilioiit foiti|>f*iiWlii»a, 

IIw optiiiiUi Jil« |irtt|M*rty, 2tfi 
If iici extra pay* tken no extra prepara- 
tbn, HIMI 

In erittiltifti and civil 2M, 2117 

Soiiietiiti«sf4 coin pul let! to t*i»lifv in crim¬ 
inal cmtis, t97, mn 

If lits knows fiM'ts, lie imiil toslify^ %W 

EXPRESS PROMISE: 

Btert« staliiie of ||iiiifiiiioii.i imeiv, 1IH 

EXPRESSIONS ; 

Mailit clear hy |iiir*»l I’vjilciirc, 122-126 
lielemieft surely, 21l (mn^ Hfiticrv). 

EXTRA 8BRTIOB8 : 

Itt'iidrrrd !#v i’iji|»|oyi*e, iiu rrruvrry 

witlioiii ftxpresp 2lo 

EXTRA WORK OR EXTRAS ; 
Stipulatioiii to avoid : 

HiibHoqneiil |ifi»ijy«c« !« psy f«»r, ; 

Iw f»»r « rsiij?iidcra!i>*}i. |M| 

Proilll-Mo fjt pllV rX! f It r -UiT 

\Vf»rk iiiriinlrd III Ciiitrmrt, $i‘4 ' 

Insjiliii.’, lUl 

Xaitanros , | 

Wln-fi ii|'pr*spriiifi**!i i?t .*■!,!, 47 ^ 

Wio-n WMfk i"' Irt t,t 

ImW("4 Tk', 

Viilio* ttf, iiuorr t’. fii! rrt»'1 

polo |.j f*t. f 14.4 ?r<-.o*’R’.o' 

^loT. !5H 

(’niiiiiC }»•' uirl* r 

«|i|.ro*| |o ho pa .o, T 

j.v;, loH 

Xo{ niji}|iM| iii sniifT! ^050014 ?«<r 

f*»r I tihiii* hn 

in- ludr-l iij 157 

FACTS . 

\ M|»aio»!a ;ii rMur?, I 

(H U'luru «*MSir!-i 294% ^ 

Known Im oxport 2 ^-h 

FIDUCIARY -^o,. ih‘o Aoim, Mm.i I 

Nl'.iJi <Ml Ali» 111 1 i o| j * I 

Acf» 11110:4 ijo! |ti< wilh i 


FEDUCTART--.^alw«^. 

Can liave no laltir#«i» la conilct witlk 
Uitme of IiIm |triiicl|m!, 43 
Can li»v« no ii€»r»iaa! iat#r#st ia wbu 
^ iraet, m 

Kagiiieer to ciiaipanj, 4S 

FIRE HOSE: 

Ceiitracf fur In Itiwciit Idtlcler, 1S| 

Mtt«t Im mlwt*rtl»ml, IfJI 

FIREWORKS : 

not bi adfsni^l, Ii4 

i FIRMS: 

I A» |ianle« to cotilrarK 5 
j IX>RBIOIfBRS : 

I Kill idol-m«fii of, on rialillc wark pm* 

i liiliHwl, 114 ^ 

i FORFErrURBS; 

I C erlilietl rli«k of lieider, IW 

I FORMS; 

i Of A«iv«rii-«©ia#ii| fiir rir«|MMali. IM- 

ni5 

Of CiOiitrat I, 

Of HOl4c;« ; 

7o le«hior-» III r*>tfif4 to work, I4§ 
priqwinal, I5| 

Of |>r«po»^| for piiidir wsiyli, |||5 

roUNDATIONB 

Ijo|nnl fffr!, htthihlx of rfspifiriif'fif i,ric|||, 

u-vi, 2;i7 

I’ah-if*- lo |.-fo p.r fifi4 ii4V«^s|i||ftSe, Sl« 

FRANCHISIIB • 

:>f iJor4 ).«- f-r i:ii 

FRAUD onoo l\sui%iiMH *sr Alifiii- 

jr.rj ■ 

Vio ■ r*. ,4, 5 11 wfiiirfi rmiirm*L 

I :ni 

FRAUD AND €X)LLimiON: 

Oi Of Mii hitmt ! 

ioO . . * 0:4o|.,„ ,,f. 149 

rHAUX>H, HTMTUTil OIK HtaT- 
1 I *: «*r I a % 5 a- 9^ | | J 

rRAUDui,,rmT work 

Hn j-afi «!»»» in I’JI 

FREE FAHH. 

« ■ ■■: l-t-i.nfi'f>.T ridilfif 

h.. ’ n .-rtipa^eoi f’-r »i*nir rrifj’-j|i|rra> 

’ 2h5 

’h.i a fi -',%aa.r? .4 hiiluftpr^ fr*illi tiPg- 

hr’ n. . 2<4i 

M;i! 4<- *5 nf, |ij 

J- J-,,** . 4f:-'* Fa 2hh 

FURNISHED ON OMOUNDs 
Mcaianp wurd-.., 271 
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of, ii©«i »ot 1)0 a«ivtirtl»©d, 101 , 
104 

ORBICaTORY: 

Wtl8 iur iniblio w«rk», 164 

OOHTRAOTS: 

|iiilillf; policy, S8 

gartibliog, 8S 

Otm^TBRAi INSnanOTIOH: 

Wor blciilori for public works, 180 

C3|.3BH*iB^ MAHaaBR: 

to ft M«a fox' i«rf i€#, »l, Mm 

C^OOX>S: 

Sal« a»0«r ilatiilo of frauds, 98-102 
b« miuattfftotttrtd: 

B«l«^ of# nadir of frauds, 101 

from oporatloa of itatuto of 
litnlmiioiw* Hi 

CS^TTAmANTY: 

Of iM^rfiK’iioii of pkai, or^ of mfoty of 
structiiro, uoi liiipliwi, 229, 308 
Kxa«t«4 frotii lowput liicbkr, 167 

3 BCABiB>SB 1 FS al««> (*uKTHA(Toit): 

Of liltidcr If) bo |iroforrt‘«i to a ndu which 
wiJtibl injure ibo iftibUc:* 167 
"Will not r«4l©v« from titatiito of liinita- 
ticiiiw, 116 

aaoBim: 

In ipii llio r«priw»iit«tivi! of a coutriictor, n 

aBCXHItfO «!»<» KwruifMENT, etc*.) : 
Of oiigiiioer «ir arflilte<*t, 3iH)-369 

jaCOOJDAYS, SCO HrNi)4¥ft. 

JEiCOtJRS f»»o’ iilw» |)A¥ ; Wa«iks): 

III ft work lisod l»y Matiitfs, 1B6, 

144 

aBCXJSBAND AND WIPB (fow ako ikii- 

CbuitrarlM botwoeii, 26 

PriOiinw^ bv one to pay ibditn of th« othiir, 

110. Ilf 

A« figoiit for oiio iiiioibcr, 36, 88 

^EXYPOTIIBTIOAL Q0B8TIONS (m*o 

fik*) i%\*»II-1'-II Aio'itrii.* I kX" 
ni4irr WriM 

Mft%* bo finkrd nf fnprriH. 3H6. 387, 3HH 
i*r»»|»rio!? of, tlrtmioriinl by trial court, 

2h:i 

Bloiiiia r-fiibodv all the facts 387, 3HH 
Ciiiiiiot be tipfUi faetn not wliown. 

2m 

Mftv I Ml bw«d W|Mm disputiHl f&c;ta, 387, 

2aH 

Ma»i \m upon facts d#ducib!© from 

®^lci«ico, 28S 


miOOY, INFANCY, INSANITY f 

Dis&bililies to operatioa of statute of 
limitations, 114 

IDIOT: 

Contracts of, ara voidable, 26 

IIXX7STRATIONS: 

Expert witness may make practical, 292 

IMMORAL OONTRAOTS, see CoN- 

TEACTS, 87 

IMFLIBD OONTRAOTS (see also COK- 
TEAtTB Implied in Law): 

No implied contract, when the law exp 
pressiy forbids one, 62, 68 

JNOAPAOITY: 

To amtract, 28-28 

INOOMFBTENOY, see Enginbee. 

XNOORFORBAL PROPERTY (see also 
CoPVEKiHT ; .Employee ; Invention): 
In arcliitectural and engineering de¬ 
signs, 316-325 

I^rotected only so long as author retains 
control of it, 316 
Rights of purchaser in, 317 

INDEBTEDNESS: 

Limit of, of a city, 46-46 

INEBRIATES : 

ContractH of, 35 

INFANTS (see also PaKTIKS): 
t’lqiaritj to contract, 34 
(hmtracts are voidable, not void, 24 
NecoHsariiiS, liability for, 34 
As agent, may Iw on€% 34 

INFORMAL BIDS (see ftko BiM), 
Failure to name sureties, 109 

INFORMATION FOR BIDDERS: 

'l‘o prepare hitlH, 188 140 
A« to work, Hlumld l»e full, 41, 154 
As to powera of piirtien iiml tlieir agents, 
41 

Ailditionid, volunteered by engineer, 
155 

INXtJNOTION : 

Muet lie hoiHwtly obeyed, 259 a 
K ngim*<n* inunt oi>ey, and be reBpectful 
te cdurt, 359 a 

Hituatidii of engineer, 369 a 
Acting umleT advice of ceunmel, 259 a 
AYHien ereurt has excoetled itg powers, 
359 a 

INSPECTION: 

An e'seune with contractor for dotoctive 
work, 120 
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mBTn<Tnon--Cmtmmi. 

Slioiiki prevent materitl «rror« and 
omissiciwft, SS9, 240 
LlabilHj of f»iigint?er for, SSt 
C&imot l>© ©xcii«i bj sli0%f tug 
of owner, 2^ 

INSPBOTOH (8e« al»o Khciiseek tilt Alt- 

CIIITK’T) : 

Hi» kii*>wliMlg© i« owniifi, 24i a 
lielcl Halil© for non-ptrffirioanc© of dntjr, 
2119 

INSTANOB8 : 

Of qiiesticms not for ai|i«rl», 

Of irivcnlloii l>etwii#ii ©iiiiiloyer and mn» 
pioy©e, t2S 

Of mtglnmfM falliir© to do lik diity, 2^1“ 
240’' 

Ofmroaiicl »klll r©f|iilr«l of engineer*, 

Of itiEiKlmni* and liijwrirtioii, 2mh 

BfSTEtJOnONS ANB0ONBmOHS: 

For biddtCT : 

glv*? full l*t9 

Form f«»r piibli** work*, l*Wi 14*1, 111, 
1§3, 16i, lltl 

WSTHtTMBNTSi WRITTEN * 

W It I Ti* h'S I % i*’r« I. M li ^ T n I: 

INTENTION OP PARTIES . 

Will pro%’»il iiot r*»ii!r®ry n* 

llf* |«»liry, 127 

III |»iilili<*#!i»»» of 35® 

INTEREST OF ENOINBBR - 

oflIrrT ill r*4ilriM Jiia! 

if, -12 

INTEREST IN EAND^ 

C^oiifrio't !*■•!' w«'rk **11 “f f^r in. 

prHVr!iii»iii ii‘9! u.ihiii n’iiVid*’ 

of friiJiil-‘, 10^1 

n!«* «tf frasoi'', lo*» 

Fptwifil |o; 

INTERPRETATION OF C’ONTRACT 

inv«* filwi rM\iiiA« t*-. Ml 
Im i: 

Kvidrlir*’ !«» m. I2li 12® 

INTERPRETERS : 

C*filin«»l hr rMiis|ir||e-»l !m 
roiit|»riihiif 1 *^ 11 , 

INTOXICATION 

(itiirfr « h h’ h.Imi if'alr.i. 2-1 

INTENTION l-^.rr fil n iMii-M ^ 

|l«'filH*d liliil j|.r4, 

Wlir* h iIji’ 2:: I, 

WIib! ifrrt'M if r* * .f 224 

Owiii’fhliip »»f, 211-221 

irw!ft?irf*f* of, hy 221 

Higiitfi cif eiiiployrr in tmn, 219, 221 


INirBNTION—Cdiiliafied 
By ©iiipl*»yft\ ii»«f amployeFi inatorlali 
©lilittoi liiiii lt» IIW:* li, 221 
F«iw«r l« Invent may tip tlt« subject of 
sale, t‘i3 

INTENTOR : 

Niii always iiataraMiorii, 22S 
May }%«il lii« iiiveiilliiiii Imfom tliey awi 
iimde. tli 

INVITATIONS 

Tt» liitktor^, fiCiii of aiivertl»#iii«iil, m 

VM-VM 

EaRE0EEAR.ITXB8 (mm Awari> ; 

IllliW , illlillKII^ , C<.l?iTilAC.T») ; 

Ifi ri^itMri*iii«iit« i»f iiatiilii or cliari«r tij 
iwiifrli work Is ftiillitiriii*fi, ISi 
lit leitiiig work to Itiweii liitlikir, 54 

JOINED: 

i*lan» and »|'i««illrailiin:i in cciiitr«*t, 114- 

229 

JOINT PARTIES: 

I Limbi illy mn #iii|»i«iyrr*, 2! 4 

. JUD0BS, alwi t'firiiTP, 

: JEDOMENT 

1*#^ In g*»»<i faiili, 171,17S 

JUDICIAL ACTS ii5^r» Mi,^iri eiiial): 

iiuiiintorlai, IW 

Ilf iMili.i*' t*iiiri-ir»* iiainl lif» rifircli»i In 
g.M.i Ift.ib, i:l 1751 

|tf?rf«iriii«iri^ of, 

179. 211 2111 

’ JUDICIAL DUTIES ; 

f-r lii ili« |M»ffifrtit« 

anr. If. :MI 219 

JUDICIAL NOTICE 

^ I >? 4 i*i4>.%%ss im l’i hy 292.4 

I JUDICIAL OFFICERS . 

'/1»5 

I mfi'i ft?* b |r.‘1 Iifr<. 21® 

JUDICIAL POWERS 

I ** ^|.■,* , e>3. i r I j 214 

I »f » n2 ^ a?» b .!* * % 1’I6 

JURISDICTION 

*4 i <>■ if rf i-ar’-rn !m s 

JURY 

\ .J 292.293 

If «■ n.vi*5?,,ri,4 #*i ■■ 

l-. f* » ■ Is* ! ii»il.j 2^1, 299 

I %%r,^h !.4 s,f 

2^9 

1 rat.ii*4 4^1*5 4’ !ii»,!!r.T'»s. aFP 

fi'f ll.m. 4rr -Ip, 2^*». 21^^ 

liiplfirfilftiiditig of# 

2®9 
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KHO WUBDaB: 

Of mil optier of th# court, SWa 
O f iiiMubera of council imputed to city, 

M9a 

If ex|»crt lia», he muHt teatify, 298 
Itequircd of an €!X|,Hfrt, 291 
Of eiifliiecr Imputed to his employer, 

24»a 

Of engineer’s mcti, a ratification thereof, 

249a 

LABOR LAWS AND LIMITATIONS: 

Muit Imi complied with, 144 
Constliutionality of, in some states, 144 
lA»falltyof many i« doubtful, 144 

LAROBNY: 

Of pitiiis by architect, 215 

LAWS AND ORDINANOBS: 

Of wIiMt place controlg, 57, 58 
Law of iiittco where parties roikk gov- 
©rns, 58 

Iaw of place where contract is to he |>er- 
formi^ contn»ls, 58 

Forbidding public otfiwrs from accepting 
or using jmsMts, 266 

v^WYBRS: 

!hM»r opiiiUm of experts, 270 
Hornet lines make mistakes, 271 

LBOALITY; 

HeprcHfiitationH as to, of a contract, 129 
LEGISLATION: 

Ne«»ded t«» iii}prov«» i-xprrt iCMtimony, 501 

LBCISLATORB : 

May nitlfv Illegal contracts, 46. 141 
May raiifV c«tiitract« uitm firra a cortKi- 
eatlon, i4'J 

LETTER : 

Aceepliuice of tifler by letter, 95 
Prota.'*r mailing «»f. Is evitiencf? of receipt, 
95 

LEVELS, «ee Links and Lkvkds. 

LEY LOCI: 

Law id wbat place governn, 58 
What custcim or usage controls, 57, 58 

LIABILITY : 

Of engineer or architect ; 

For lack of enre and skill, 226-245 
For not dcteetilig defeetn and omis- 
sifUiM, etc., 25H 240 
’I'o owner for mihtnkeH, 258 240 
For artH of fiHhisiiuitH, 245 
As an mgi'Hl. for misconduct, 254 
Llinlied to employer, 242 
In a proffiHsioniil rapfieity. 226 245,258 
A« li public ofileer, 250-259 
fd engineer ami eoutrnclor jointly, 240 
When hl« funcn<mH are judicial, 244- 
249 

For discretifmarj acts, 176-180 


LIABILITY— Ooniifmed. 

Of owner, in damages (see Owneb) : 

For misconduct of engineer, 241 
For underestimate of architect, 241 
Of owner, when a city : 

For acts of its officers in rejectin 
est hid, 17B, 179 
Of pubUo officers (see also 
OrFT(>’EUB): 

On contracts executed, 256 ' 

For rejecting lowest bid, 176-180 
For acts of assistants, 268 
Mistake of city engineer, 258 

LIEN: 

Right of engineer or architect to, 261 
262 

None for preparing plans, 261, 262 
HujKfrlntendents, general managers, and 
ccM)ks not entitled to, 261 

LIEN LAWS. 

Objects to be attained, 262 
Constitutionality of, attacked, 262 

LIMITATION, STATUTE OP, 112- 
121, see Htatutk of Limitations. 

LIMIT OF COST : 

Abovi' wlilch, work must be advertisod, 
100, ICl 

LIMIT OP INDEBTEDNESS: 

Must not bo ox<MM‘<led, 44-47 
ludobtednoHH includes what, 47 

LOCATION : 

i>f railroad lines or depots, for tiersonal 
profit, forbidden by public policy, 81 

LUMP SUM: 

When quantities and prices are given, 
160 

LOWEST BIDDER (see also Bids ahb 
Biddkhh): 

For PubUo Work: 

Party to contract, 50 
(Charters or acts nHpdrlng work to b© 
let U> lowest bidder are imperative, 
51. 158 

Work "may" be let to, construcid to 
mean “hIiuU " be let to him, 158 
Ue(iuir<»ment tliat lu^ shall have con 
tract f<»r works, 157 
Right to contract for public work, 176- 
178 

Fiiititbsl t<» the award of contract, 176 
May not rej<'ct his bid, 140 
Work divi<Icd between him and an¬ 
other, 177 

May prevent illegal awarding of con¬ 
tract to another bv injunctirm, 177, 
178 
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laOWEST BIDDER— Continued, 

For Public Work— Continued, 

‘When can he require the contract to 
be awarded to himself, 176 
Power to determine who is responsible 
is discretionary, 173, 173, 245 
** Responsible ” has reference to other 
qualifications than pecuniary, 173 
Record as a contractor and builder may 
be investigated, 173 
Recovery of profits, when contract was 
awarded to another, 179 
Evidence that bid accepted was not the 
lowest, 174 

Lower offer made after bids have been 
opened, 171 

Irregularities in awarding contract, 54 
Work under contract contrary to law, 
no recovery can be had, 53 
Conspiracies to prevent competition, 
141 

Work required to be let to lowest 
bidder, 51 

What work must be let to him, 161 
What contracts must be advertised and 
let to lowest bidder, 138 
Contracts for a sum exceeding a cer¬ 
tain amount to be let to, 160, 161 
To determine, there must be a standard 
for comparison of bids, 139 
Requires a preliminary estimate to be 
made, 53 

Advertisement should include all the 
work, 53 

Should include nothing in his bid but 
what is called for in advertisement, 
155 

May be required to take certain mate¬ 
rials at a valuation, 162. 

Right to make changes in his work re¬ 
served, 158 

Should undertake extra work with 
caution, 157, 158 

Bids reconsidered after having been 
rejected, 174, 175 

Failure to accept bid in time stipu¬ 
lated, 174 

Fails to enter into contract, 175 
Abandons the work, 174, 175 
Should have notice that his bid is low¬ 
est, 183 

Allowed to withdraw his bid, 175 
Right to reject any bid, 171, 172 
His contract is assignable, 15, 148 

For private work, 186-188 

Rights are- subjects of express agree¬ 
ment, 186-188 

Implied agreement that contract will 
be given to him, 188 
MANDAMUS (see also Injunction) : 

To require that a contract for public 
work be awarded to lowest bidder, 
176-178 

Position of engineer under, 359 a 


MANUFACTURER; 

Is liable to purchaser only, for defects, 
243 

MAPS: 

For use of expert witness, 276-280 

MAPS AND CHARTS (see also Plans) : 
Use of, hy expert witness, 279, 292 
Subject of copyright, 210-218 
Copied from others, 222 
Made from surveys and materials col¬ 
lected while in employ of another, 221 
Made from surveys for the government, 
copyright of, 222 

MARRIAGE : 

Contracts in consideration of marriage 
within statute of frauds, 111 
A disability to operation of statute of 
limitations, 114 

MARRIED WOMEN; 

Parties to a contract, 26 

MATERIALS : 

Purchase or sale cf: 

Under statute of frauds, 98-102 ' 

To two different parties, 97 
Patented for public work, 163, 164 
Bid to furnish when ordered, 184 
Collected while in the service of an¬ 
other and incident to it, 22 

MATERIAL MEN : 

Promises to, by owner, to pay contrac¬ 
tor’s debts must be in writing, 110, 111 

MEANING OF CONTRACT (see also 
CoNSTiiucTiON ; Intention ; Inter¬ 
pretation) : 

Is for the court to determine, 126 
Witness cannot testify in regard to, 126 

MEMORANDA : 

Of dates, quantities, and calculations for 
use of expert witness, 277-280 
Must have been made at time of occur¬ 
rence, 277-280 

Lost, and copies used by witness, 278 
Use of by witness, 277-280 

MEMORANDUM OF SALE : 

What is a sufficient memorandum, 102 

MINISTERIAL DUTIES (see also En¬ 
gineer ; Judicial ; Public Offi¬ 
cers) : 

Distinguished from judicial, 244-249 
Liability of public officers for neglect in 
performing, 180 

MISCONDUCT • . . . 

Of employee, that will justify a dis¬ 
charge, 202, 210 
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MISREPRESENTATIONS : 

As to legal effect of contract terms, 132 
As to legality of an instrument, 129 
, As to value, merits, etc., of an inven- 
tioii, 129 

In soliciting subscriptions, 129 

Of an employee to secure employment; 

liability tberefor, 235 
Liability of public officers for, 256 
Claims of, a consideration for promise 
for extra pay, 69 

MISTAKES: 

Of engineer or architect : 

Are not frequent, 271 
Not confined to industrial world, 271 
Of parties : 

In terms of contract, 88-97 
; As to terms of contract must be rea¬ 
sonable, to excuse party from bis 
^ contract obligation, 91 

As to terms of contract must be shown 
conclusively, 90 

As to subject-matter of contract, 90, 91 
As to price of subject-matter, 90 
As to quality of subject-matter of con¬ 
tract, 90 

As to persons or parties to contract, 90 
As to wages to be paid employee, 90 
Of public officer ; 

In advertisement for proposals, 135 
In awarding contract not according 
to proposals, 90 

His liability therefor, 32, 35, 36 

MISUNDERSTANDING (see also Mis¬ 
take) : 

Of parties as to terms of contract, 88-90 

MODELS: 

Brought into court, 293, 298 
MONOPOLY: 

Contract must not create, 81 
Articles, in bids for public work, the 
manufacture of which is a monopoly, 
163,164 

Exclusive rights in public franchises not 
allowed, 81 

MORAL OBLIGATION : 

A consideration of a contract, 64 
MORE OR LESS : 

In a contract to furnish materials, 184 

MUNICIPAL CORPORATION, see 

Cj.tv ; 

MUTUAL ASSENT (see also Mistake) : 
Must be evidenced by overt acts, 89 
Must consist of physical as well as men¬ 
tal act, 89 

Must exist when contract is made, 88-97 
Manner of arriving at, 92 
Misunderstanding must be proven, 91 
Postponed until draft of written con¬ 
tract, 91, 97, 183 
In executed contracts, 90 


MUTUAL PROMISES: 

Consideration one for the other, when 
changes are made in written contract, 
131 

MUTUAL UNDERSTANDING : 

Essential to a binding contract, 88-97 

NECESSARIES (see also Infants) : 
Contracts for, 23-26 

NEEDLE, see Magnetic Needle ; 

NEGLIGENCE : (see also Agents ; 
Engineer) : 

Of parties to contract: 

Party asserting must prove it, 280 
Of engineer or architect: 

On the part of agent, 234 
Liability for injuries resulting to third 
persons, 242 

As a professional man, 235 
“May prevent his recovery for services, - 
238 

A cause for discharging employee, 205 
Not to give notice of any fact affect¬ 
ing the performance of engineer's 
duty, 249a 

Of a carrier’s servants, waiver of dam¬ 
ages resulting, 266 

NEW PROMISE : 

Interrupts running of statute of limita¬ 
tion, 118 

NOTES (see also Signature) : 

Given to induce bidder not to bid on 
public work are invalid, 148 

NORTH, see Magnetic Needle. 

NOTICE (see also Advertisement) : 
Form of notice, 145 

Sometimes is notice to bis employer, 
349a 

Letter properly mailed is presumed to 
have been received, 95 
What is a proper publication of a notice, 
135, 139 

To be posted in conspicuous place, 135 
When required, must be given, 136, 139 
Of things, to he given to employer by 
agent or engineer, 249a 
Of award of contract to bidder, 183 
To bidders, as regards the notice, 135 
Of an injunction, 259a 

OATH AS TO TRUTH : 

Of statements in a proposal, 145, 150 
Form of, in proposal, 185, art. 21 
OBSCURE CONTRACTS : 

Explained by parol evidence, 123, 124 
OFFER AND ACCEPTANCE (seealso 
Acceptance op Offer, 94-97; Revo¬ 
cation OP Offer, 97): 

Together make a binding contract, 92, 97 

What is an offer, 93 

An offer is a conditional promise, 93 
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OFFER AND ACCEPTANOE—O^m. 

Conditional offer, condition must be per¬ 
formed, 94 

** Will you or would you take . . not 
an offer, 93 

An offer may be revoked, 97 
Offer of reward for service to be ren¬ 
dered, 94 

Revocation of offer wben consideration is 
partly performed, 94 
Destroyed by death of offeree, 94 
"What constitutes an acceptance, 94 
Acceptance must be in terms of offer, 
93-97 

Acceptance need not be communicated to 
offerer, 94 

Acceptance of offer by letter or message, 
95 

Acceptance, bow expressed, 94 

OFFICE HOURS : 

Work done outside of, by employee, 220 

OFFICERS (see also Agents ; Public 

t Officers) : 

Acts must not be against interests of 
their company, 84 

Of company are not its servants, 263 

OFFICIAL NEWSPAPER: 

Designation of, for advertisements, 135 

OFFSET : 

Of owner against engineer’s claims for 
unskillfuliiess, 238 

OMISSIONS : 

SupplitHl by parol evidence, 123 

OPENING OF BIDS: 

Bidders should bo invited, 1H3 

Not iKMu^ssary to award contract at, 183 

OPINIONS (see also Expert Witness): 
Not generally adinissibh^ as tivideiice, 284 
Of an eK])ert, giving of, 2(58 
Witness entitled to ])ay for, wlienV 296 

OPTION (see also Kkvik’ATIOn of Of¬ 
fer) : 

On materials for tinm specifH‘d, 97 

ORAL AGREEMENTS (see also Pauol 
A({REEMenth) : 

Indepemhmt oral agreements, BIO 

ORDERS (see also A<jents ; Engineers ; 
IM’iu.k' Officers) : 

By r'oinmitRMMuen an<l engin<•(^r, 39 
Katilication of unanthori'/<*d, 3-1 

OUTSIDE WORK {M*e also Extras) : 
iiy (Mn|)loy(‘e, rights of employer, 220 

OVERTIME : 

Wlien hours in a day are fixed by statutf3, 
210 


OWNER»S LIABILITY: 

To pay claims against contractor, should 
be in writing. 110, 111 
For damages suffered from architect’s in¬ 
attention against sums due for serv¬ 
ices, 238 

Cannot complain if he has knowingly 
employed an unskillful engineer, 228 

OWNERSHIP OP PLANS, ETC., seo 

Incorporeal Property, 216-225 

PAROL AGREEMENTS: 

To be subsequently embodied in a writ¬ 
ten contract, 91, 97, 183 
To rescind or change written agreement. 
122-131 

To pay the debts of another, 110, 111 
To rescind specialty should have a con¬ 
sideration, 69, 131 

May be consideration for written agree¬ 
ment and mc6 versa, 180 

PAROL CHANGES : 

Of contract terms, 69, 121-131 
Of written contract, evidence of, 180 

PAROL EVIDENCE (see also Eyx- 

DENCB) : 

Of written contract not admissible, 122 
To identify, describe, or explain a con¬ 
tract, 123 

To explain obscure and ambiguous con¬ 
tracts, 124 

When it will be received to explain writ¬ 
ten contract, 123-126 
Of fraud or duress in written contracts, 
129 

Not admissible to change written con¬ 
tract, 121-181 

Of terms of written contract is not ex¬ 
cluded in suits between strangers 
thereto, 128 

PARTIES (stio also Contracts) : 

To a contract: 

Designation and description, 4 
There must be two parties, 6 
As regards the partitas, 5 
Only th<^ parties are bound, 6 
Legal re]>resentatives of, 7-16 
I’ersons members of both parties, when 
c<>mpani(3s or firms, 5 
Agent should not be made a party, 80 
Agent's power to contract, how con¬ 
ferred, r>G 

Alien enemy in time of war, 27 
Artificial parties corporate bodies, 43- 
47 

Bankrupts, 27 

Beneficiaries under contract, 17 
B()ar<is, 39 

( ommittees and councils, 89 
Contractor determined by his own act, 
50 
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^ABTJJBB-^ConUnued. 

To a contract— Continued, 

Director can not be a party to com¬ 
pany’s contract^ 42 

Engineer a shareholder of one party, 5 
Guarantor, parol promise by him, 17 
Husband and wife, 26 
Idiots, inebriates and infants, 24, 25 
Idiots, or weak-minded persons, 25 
Third parties, laborers and material¬ 
men under contractor’s bond to pay 
for labor and materials, 17 
Married women, 26 
Seamen, 27 

Strangers to contract, 17 
Subscribers to a project, 49 
Third parties to contract, 17 
Third party, citizens when city is 
imrty, 17 

Third party, property owner on street, 
17 

Third party, purchaser at sheriff’s 
sale, 17 

Third parties, subcontractors, 17 
Third parties—sureties, 18 (see also 
SUBBTY) 

Third party, surety not liable to, 19 
Third parties, wife of contractee, 17 
Disabilities of persons, 23-28 
Restriction excluding persons from 
bidding for public work, 147 
Qualifications required of bidder, 146 
Duress of either party, 28 
Must ascertain autli ority of public 
agents at their peril, 255 
Domicile of parties given in contract, 
57 

Precaution with regard to on part of 
contractor, 55 

Misunderstanding of terms of contract, 

00 

Consideration must pass between, 68 

PARTNERSHIP: 

Firm having common partner, 5 
Agreements for, by bidders for public 
work, 148 

PASSES (see also Fkee Pass) : 

Stipulations endorsed releasing company 
from liability, 86, 264 

PATENTS (see also Invention) : 

Secured by employer when employee is 
inventor, 223^-225 

Who is entitled as between employer and 
employee, 228-225 

PATENTED ARTICLES : 

Competitive bidding for in public work, 
163, 164 

A pump for public works, 164 
Pavements for public works, 164 
Lathing for public work, 164 


PAY (see also Money ; Wages) : 

Wages at certain intervals required by 
law, 136,144 

PENALTIES : 

Forfeiture of certifi^ed check o; 

. 168 

PERFORMANCE: 

Of service by engineer, 213 

PERILOUS : 

For contractor to contract wit! 

_ ized parties, 43-65 

PERIOD (see also Statute oi 

TIONS) : 

Of advertising for bids, 135 
Of limitations, 112r-121 

PERSONAL SERVICE : 

Fireworks, contract to make, 164 
Light house, contract to build, 13, 164 

PERSONAL SKILL, see Engineer or 
Architect. 

PHOTOGRAPHS : 

Some of the uses of, 280 
As evidence, 280 

Advantages of in a trial, 279, 280 
To enlarge minute objects, 280 
Deceptions contained in, 280 
The subject of copyright, 218 
Publication of without permission of the 
person, 218 

PHYSICIAN : 

His contract of employment, 211-214 
As an expert witness, 295-301 

PICTURE : 

Rights of purchaser in, 21,7 

PIRACY : 

Of books and charts, 222 

PLANS AND SPECIFICATIONS (see 
also Drawings ; Specifications ; 
Plans) : 

A part of a bid, 188 
Identified by parol evidence, 123 
Ownership and control of, 215-225 
Ownership of plans, etc., 215, 216-222 
Possession of disputed, 215 
Lost by common carrier, 215 
Designs embodied are protected by law, 
216 

Copying or usin<r without permission cf 
author, 216-222 

Copyright of by author, 216-218 
Prepared and submitted in competition, 
recovery for, 212-214 
No lien for labor in preparing, 261, 262 

POOR WORK : 

Concealed by fraud, its effect on statute 
of limitations, 119,121 
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POSITION: 

\ - Of a public officer, 350 

POSSESSION : 

Of plans : 

' ' During construction of works, 215 
After completion of works, 215 

PRACTICAL TESTS ; 

By expert witness in court, 292, 293 

PRECAUTIONS: 

To be taken by contractor in undertak¬ 
ing public work, 55, 138 

PREFACE, see page iii 

PRELIMINARY ESTIMATES (see 
also Engineer's Estimate ; Esti¬ 
mate) : 

Should be made to enable bidders to 
bid, 53 

PREPARATION : 

Df expert, none can be required without 
extra pay, 300 

By expert witness, for the witness stand, 
279 

PRESIDENT (see also Parties) : 

Party to a contract, 30, 32, 38 

Can have no interest in company's con¬ 
tract, 42 

PRESUMPTION: 

That engineer or architect has done his 

f duty, 240 

PRICE : 

Extraordinary in bids, 54, 149, 156 

PRIOR CONVERSATIONS ; 

Merged in written contract, 122-126 

PRIOR UNDERSTANDINGS : 

May not be shown to vary terms of writ¬ 
ten contract, 121-131 

PRIVATE WORK : 

Lowest bid for work under, 186-189 

Bidder's rights are such as he has stip¬ 
ulated for by express agreement, 187 

PRIVILEGED COMMUNICATIONS; 

Between owner and architect, 249a 

PRIVILEGES OF EXPERT WIT¬ 
NESS : 

Determined by trial court, 283 

PRIZE PLANS : 

For best plans submitted, custom re, 214 

Recovery for work in preparing, 212- 
214 

Lost by express company, 215 

PROCESSES: 

Patented, in bids for public work, 163, 
164 


PROFESSIONAL ENGAGEMENTl 

Of engineer or architect, 211-214 
Requires of a person, what? 226-237 

PROFESSIONAL MAN: ■ 

Must exercise care and skill, 232 
Must be competent and skillful and 
have due care, 226 

Is responsible for want of ordinary skill, 
care and attention, 229 

PROFESSIONAL SERVICES : 

When charter requires that all work be 
advertised, 164 

PROMISES (see also Agreements ; 
Contracts ; Consideration) : 

Must be for some consideration, 61 
In consideration of an act or thing dis¬ 
tinguished from promise for a prom¬ 
ise, 67 

To pay extra compensation for work in¬ 
cluded in contract is without a cohsid- 
eration, 66 

Must be contemporaneous with consid¬ 
eration, 67 

Made prior to written contract, 121-181 

PROOF OF CONTRACT, see Statute 
OP Frauds, 98-111; Statute op Lim¬ 
itations, 112-121. 

PROPERTY RIGHTS: 

In plans and specifications, 215, 216-222 
In designs and inventions, 215-225 

PROPOSALS (see also Bids and Bid¬ 
ders) : 

Acceptance of, 170, 171, 182-184 
Form of, for public work, 185 

PUBLICATION OP DESIGN: 

What is and is not, 216 
Destroys author's rights to exclusive use 
of it, 216 

PUBLIC FUND : 

Diversion from purpose for which they 
were raised, 46 

PUBLIC IMPROVEMENT : 

Parts of, must be advertised, 161 
What is, and within act requiring adver- 
tisment for bids, 138 

PUBLIC OFFICER (see also Agents; 
Engineer or Architect) : 

Power and liability of: 

Liability for assurances in English 
courts, 255 

Liable for false representations, 256 
Liability on contracts improperly exe¬ 
cuted, 31, 35 

Not liable under void contracts, 35 
Liability upon contracts executed in 
official capacity, 255 
Should disclose the fact that he is an 
officer or agent, 255 
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PFIOER— Gontinued. I 

1 liaTsility of-—Continued, 
es to notes, "bonds, etc., 255 
ind municipal compared, 251, 

jquirements than of a profes- 
man, 257, 258 
e for blunders, 86, 45 
of engineer as one, 250-259 
for acts of assistants, 253 
Y exceeding powers are liable, 

obey an injunction must stand 
je of contempt proceedings, 

Lcial held liable for negligence, 

ial acts of, 180 

)es of state beld liable for 
ence, 254 

St not be fraudulent, 176 
3 of fraud or collusion in, 

f to determine lowest responsi- 
der, 172 

f to determine good and suf- 
surety, 172 

g contract for public work to 
5r than tbe lowest bidder, 176- 

ist not be against interest of 

re no interest in contract for 
; work, 42, 148 

ints by, contrary to public 
, 78 

s to influence public ofBicers 
nding, 78 

:s ultra vires by public agents, 


PUBLIC POLICY (see also 

Contracts which are against pul^li^ K 
icy, 71-87 _ _ 

Defense of to contract obligations, 

PUBLIC RIGHTS : 

Not lost by lapse of time, 116 

PUBLIC WAY (see also . 

Stkebt) : * 

Must not be obstructed, 76 

PUBLIC WORKS (eee also 
Biddeks ; Lowest Bidders ; 

TRACTS) : 

Restrictions and regulations in coix-fcir^rt* 
for, 137 

Must be let to lowest bidder, as 
by law, cannot leave part of Woiric 
subject of a post-private 
157 

Comprised in statute requiring it to 
to lowest bidder, 161 

Information in regard to should fiax*- 

nished bidders, 154, 157 
Certain thi^s to be furnished by* cit,y or 
state, 162 

Bids for cannot be withdrawn, 181 
Not always required to be advertise^d 
let to lowest bidder, 171 
Precaution to be taken by contra.o'tx>x in 
bidding for public work, 55 
Agreements between contractors n-o-fc to 
bid against each other for it, 83 

PUBLISHING : 

Notices pursuant to law, 135 

PURCHASER OF PLANS: 

Bight to use and copy, 217 

PURGING: 

Oneself of a contempt, 259 a 


)rized acts do not bind princi- 
5 

;or must ascertain powers of, 
peril, 35 

enjoined from illegal acts, 177, 

anot be controlled when they 
scretionary, 176—179, 244-259 
iscribe any reasonable formal- 
r bidders, 146 

warding contracts is frequently 
tionary, 171, 172, 173 
)y discretion exercised, 138 
ding contracts, must exercise 
raith, 171, 172, 173 
permit alterations in proposals, 

excuse default, and relieve 
3 t forfeiture of certified check, 

giving contract to one not en- 
to it a crime, 179 
ed to do their duty, 40 


QUALIFICATIONS : 

Of an expert witness, 283, 291 
Of bidder for public work, 147 

QUESTIONS (see also Expert 'W’ it- 

NESS) : 

Which do not require expert testinxoiiy, 
285, 291 

To be determined by court or jury c»xi- 
not be asked witness, 285, 286, S0O 

RATIFICATION (see also = 

Of agent’s, architect's, and eng'in.oe^r s 
acts, 34 -I - 

Of invalid contracts by congress or lo^i fi¬ 
lature, 46 

READVERTISE, 174, 175, see 

TISEMENT. 

REASONABLE; 

Kequirements of bidders, 152 

RECEIPTS AND PROCESSES : 

Bight to between employer and emi> 

219 
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RECOVERY: 

Of employee: . 

Of engineer or architect for services in. 

preparing plans not used, 212 
For extra work, 210 

RECOVERY BY CONTRACTOR (see 
also CONTRACTOK) : 

For extra work; 

For extra services outside of contract, 
210, 225 

When contract, must be let to lowest 
bidder, 157, 158 

Under illegal or unauthorized contract; 
For work done under an illegal con¬ 
tract, 71-87, 138 

None for public work under a void 
contract, 138, 143 

When contract has been awarded to 
one not lowest bidder, contrary to 
law, 143 

Cannot recover for work and materials 
furnished under a contract not exe¬ 
cuted according to law, 62, 138 
No recovery for work done not pursu¬ 
ant to charter or statute, 43, 188 
Cannot recover when contract is for¬ 
bidden by statue or charter, 52, 138 
For work done outside limits of com¬ 
pany's territory, 76 

For work done on property of a 
stranger to a contract, 76 

For part performance: 

For benefits conferred and to prevent 
unjust enrichment, 108, 138 
None for labor preparing bids unless 
by express agreement, 186-187 
REFRESHING OF MEMORY: 

Of a witness on the stand, 277, 278 

By witness depends upon trial court, 283 
REGULATIONS : 

Necessity for, in contracts for public 
work, 137 

REJECTION (see also Bids) : 

Of bids or proposals : 

Right of public ofi&cers to reject any 
and all bids, 171,174 
May reject all bids, 171-175, 179 
RENTING OF OFFICES: 

Need not be advertised, 164 
REPAIRS: 

Liability of state employees in making, 
254 

Must be advertised, 161 
REPRESENTATIVES: 

Of parties to contract, 7 
REQUIREMENTS : 

Imposed by public ofidcers are discretion¬ 
ary acts, 155 

Of bidders, propriet}^ of certain ones, 152 

Of a professional man, 226-237 

Of a public ofldcer less exacting than of a 
professional man, 257, 258 


RESCISSION OP CONTRACT: 

Of an executed contract, requires a con« 
sideration, 69 

RESIDENCE OF PARTIES: 

Described in contract, 57 

RESIGNATION OP EMPLOYEE: 

A demand for, is a discharge, 208 

RESPONSIBLE : 

Significance of term when applied to 
lowest bidder, 173 

RESTRICTIONS: 

Imposed on bidders: 

Propriety of certain, 152 
For public work, 146 
For private work, 186 
Necessity for in contracts for public 
works, 137 

Preventing certain persons from bid¬ 
ding, 147 

By public officers are discretionary, 155 

REVOCATION: 

Of award: 

Of a contract, 183 J 
Of offer : 

What will effect it, 97 
Requires physical manifestation, 97 
Before time for acceptance has ex¬ 
pired, 97 

Cannot be revoked after acceptance, 97 
Must be communicated to offeree, 97 
When offer was to remain open for a 
certain time specified, 96, 97 
By selling to a third party, 97 

RIGHTS (see also Contracts) : 

Certain rights cannot be made subject of 
contract, 86 

RIGHTS OP WAY : 

Contracts for and statute of frauds, 109 

SALES (see also Statute op Frauds) : 
Statute of frauds, effect of on sale of 
goods and materials, 98-102 
Of growing crops or timber, 106 
Of materials, to two different parties, 97 
Of franchise, must be for cash, 139 

SAMPLES (see also Bids) : 

Furnished with bid for public work can¬ 
not be used for comparing bids unless 
they were invited, 155 

SEALED CONTRACTS : 

Changed by parol agreements, 69, 131 

SEALS : 

Seal of principal or agent, 32 
Failure of sealed instrument, simple con* 
tract sustains, 32 

SEAMEN: 

Parties to contract, 27 

Public officers, in public work, 148 
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SECRET PROCESSES: 

Employee prevented from using or dis¬ 
closing sucli, 219 

SECRETARY: 

Power to contract, 30, 32, 88 

SERVICE OF NOTICE : 

Of an order of the court on party en¬ 
joined, 259 a 

SERVICES: 

Gratuitous, must be performed with care 
and skill, 226 
Right to a lien for, 86 

SIGNATURE : 

Of agent to contract, 30 

Agent affixing title to signature, 30 

SKILL (see also Cake ; Employee) : 
Determination of skill possessed by en¬ 
gineer, 230 

SPECIALIST (see also Expert Wit- 
ness) : 

Skill and care required of, 236 
SPECIALTY, see Seals. 

SPECIFICATIONS AND PLANS (see 
also Plans and Specifications, 213- 
252): 

Of public work must be made for bid¬ 
ders, 154 

Of contract must be same as for bids, 
156 

What is good and sufficient for public 
work required to be let to lowest 
bidder, 154 

Shown to bidder will bind contractor, 
155 

Standard for competition adopted must 
be followed strictly, 155 

STANDARD (see also Bids, etc.) : 

For comparison of bids, 153 
Departure from, in contract for public 
work, fatal to its validity, 156 
When quantities and character cannot 
be determined, 157 

1 

STATUTE LAWS (see also Laws) : 

Re public works : 

Must be strictly observed, 143 
That they shall be let to lowest bidder, 
141 

Includes what work, 161 
Use of statute to escape a burdensome 
contract, 148 a 

Prostituted to purposes not intended, 
148a 

Prohibiting public officers from hav¬ 
ing any interest in contracts, 148 
Forbidding the employment of alien 
labor, 136, 144 

Relating to carving and dressing stone 
by citizens of the state, 136, 144 


STATUTE 'LAWS—Continued. 

Re public works— Continued. 

Relating to hours of labor and rate of 
wages, 136, 144 

Prohibiting importation of foreign 
labor, 136, 144 

Forbidding “ store - pay to em¬ 
ployees, 144 

STATUTE OP FRAUDS : 

Its application to construction work, 111 
Executed contracts not within the stat¬ 
ute, 104 

What is a sufficient memorandum of a 
sale to satisfy, 102 

Sale of growing crops or standing tim¬ 
ber, 106 

Contract for an interest in lands, 106 
Contracts which cannot be performed 
within a year, 103-105, 201 
Contracts for creation, assignment O’* 
surrender of estates in land, 109 
Contracts to pay the debts of others, llo 
Contract in consideration of marriage, 
111 

STATUTE OP LIMITATIONS : 

Objects of, and reasons for, statute, 112 
Does not operate against the govern¬ 
ment, 116 

Agreements to waive its protection, 117 
Does not destroy contract obligation, but 
affects the remedy only, 113 
Disabilities which prevent operation of 
statute, 114 

Running of, interrupted by new prom¬ 
ise, 118 

Right of action, concealed by fraud, 
119-121 

Liability of engineer for misconduct 
after statutory period has elapsed, 121 
Rigidly applied, regardless of hardship, 
115 

STENOGRAPHER’S NOTES : 

As evidence at former trial, 278 

STIPULATIONS (see also Contract 
Stipulations) : 

That no damages shall be claimed for 
injuries while riding on a pass, 264 

STOCKHOLDER : 

Engineer’s or architect’s rights under 
stockholders’ liability acts, 263 

STORE-PAY : 

Statute forbidding, to workmen, 144 

STRAW BIDS: 

Certified checks to prevent, 168, 169 

STREET CLEANING ; 

Contract for to lowest bidder, must be 
advertised, 161 
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Jteferencea c/te to sections* 


STRUCTURE (see also Works) : 
Contracts to erect structures, the use and 
maintenance of wliicli are contrary 
to law or ordinance are void, 76, 87 

SUBCONTRACTORS : 

Not liable to owner for negligent work, 

17 

SUBJECT MATTER (see also Consid¬ 
er a.tion ; Contracts ; Works) : 

Must be lawful, 71“87 
Compared with consideration, 71 
Of controversy, bringing it into court, 
292, 293 

SUBLETTING, see also Assignment. 

SUBMISSION TO ARBITRATION, see 

Arbitration. 

SUBSCRIBERS (see also Subscrip¬ 
tions) : 

Liability is several in the ordinary form, 
49 

Partnership, when, 49 

SUBSCRIPTIONS : 

Stipulations and conditions imposed, 49 
Not revocable at will of subscriber, 49 
Payment may be enforced by whom, 49 
Amount set opposite each name is limit 
of liability, 49 

Consideration in subscription papers, 62 
Misrepresentations in soliciting, 129 

SUBSEQUENT AGREEMENTS : 

Modifying or rescinding contract, 131 
Must be founded on a consideration, 131 

SUCCESS : 

Not a test of skill or capacity, 229, 258 

SUNDAY CONTRACTS : 

Are invalid in most states, 59, 79, 95 
Contracts for employment to work on 
Sunday, 59 

Necessary work, what is, 59 
Contract drafted" on Sunday but deliv¬ 
ered on week-day, 59, 95 

SUPERINTENDENCE : 

Should prevent material errors and 
omissions, 289, 240 

Not excused by presence of owner, 238 
Engineer or architect liable for neglect 
in, 238 

SUPERINTENDENT (see also Engi¬ 
neer or Architect ; Foreman) : 

Right to a lien, 261, 262 

SECURITY: 

Form of, prescribed by public oificers, 

169 


SURETY (see also Alterations) : 

For faithful performance, 168, 169 
Contract of, within statute of frauds, 
110 , 111 

Assumes burdens and takes benefit^ 
when he undertakes to complete work, 
18 

Obligations limited to those assumed in 
bond, 20 

Liability to third parties, 19 
Liability to contractor’s creditors, 19 
Liability to subcontractor, 19 
Good and sufficient, required by statute, 
139 

To be named in bid, 169 
Offered by bidder, responsibility deter¬ 
mined by public officers, 169 
Power to determine good and sufficient, 
172 

Refusal to qualify as, 169 
Released by unauthorized changes, 20 
Release of, need not suffer injury, 20 
Released by overpayments to contractor^ 
20 

Released not by offsetting claims, 20 
Released by payments without engineer’s 
certificate, 20 

Released by extension of time of com¬ 
pletion, 20 

Released by changes in plans, 20, 21 
Effect of alterations on, 20-22 
Released liy a change of parties, by as¬ 
signment, death or dissolution, 21 
Released by change of architect, 20 
Released by performance becoming im¬ 
possible, 22 

SURVEY: 

As evidence in a trial, 270 
Mistake in, by city engineer, 258 

SURVEYOR'S STAKES : 

Liability for injury from falling over, 
242 

TAXPAYER: 

May enjoin performance of public work 
under an illegal contract, 157 
May restrain public officers from award¬ 
ing contract for public work illegally, 
177, 178 

TELEGRAPH MESSAGE : 

Acceptance of offered by, 95 

TERMS AND PHRASES : 

Explained by parol evidence, 132-126 

TERM OP SERVICE (see also Em- 

PLOYMENT) : 

Permanent, 201 

TESTIMONY, see also Expert Testi¬ 
mony. 

TIME : 

For offer to continue or remain open, 97 
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nwMx: 

References are to sections* 


TIME OF COMPLETION (see also 
Bays) : 

May be changed by parol agreement, 130 

TORTS: 

Executor not liable for torts of person he 
represents, 12 

TRADE SECRETS : 

Protection of to firm, 219 

TREASURER : 

Power to contract, 30, 32, 38 

TRIAL COURT: 

Determines what practical tests may be 
made, 293 

TRUTH : 

Of statements in proposal, oath as to, 
■ 145, 160 

ULTRA VIRES: 

Contracts by corporation, 142 

UNAUTHORIZED ACTS: 

Of engineer, owner’s liability for, 37, 39 

Established by implication, ratification, 
or adoption, 34 

UNBALANCED BID (see also Bids 
AND Bids and Bidders) : 

UNDERSTANDING. 

Manner of coming to, 92 

Of court, expert must consider, 269 

UNDERTAKING : 

As regards the undertaking. 71-87 

Of professional man, 220-237 

Is a guarantee of ability to perform, 226- 
237 

UNRESTRICTED BID: 

To furnish materials, 184 

VALIDITY OF CONTRACT: 

Determined by laws of what place, 58 

VALUE: 

Of competitive plans lost by express com¬ 
pany, 215 

VERBAL AGREEMENTS : 

To pay the debts of another, 110-111 

VERBAL EXPLANATION : 

Cannot include items not mentioned in 
advertisement for proposal, 161 

VOID AGREEMENTS, see also Con¬ 
tracts, Infants, Imbeciles, Luna¬ 
tics, Married Women, Public Pol¬ 
icy. 

WAGES (see also Employee) : 

Minimum price for labor cannot be fixed 
in advertisement for public work, 157 

On public works fixed by statute, 136, 
144 

Statute requiring wages to be paid when 
man is discharged, 144 

Payment of required at certain intervals, 
144 


W AGE S— Continued, 

Payment of wages in store-pay forbid¬ 
den by statute, 144 
Not agreed upon, 209 
Mistake in regard to wages to be paid 
employee, 90 

WAIVER: 

Of right to appeal to court, 86 
Of right to discharge employee, 207 

WANT OP CARE AND SKILL : 

Judicial officer not liable, 244-249 
Of a professional man, 235 
Liable to employer only, 242 

WAR : 

Effect upon parties to a contract, 27 
A disability under statute of limitations, 
115 

WARRANTY: 

Cannot be considered in comparing 
for public work unless it was inv; 

155 

Exacted from lowest bidder, 157 
Of accuracy by professional man, none 
implied, 229, 258 

WEIGHT AND VALUE : 

Of expert testimony for the jury to de¬ 
termine, 289 

WIPE, see Husband and Wife. 

WITHDRAWAL OP BID : 

Before and after it is accepted, 181, 183 

WITNESS (see also Expert Witness) : 
Cannot testify as to meaning of con¬ 
tract, 126, 285 

Must know papers are correct in order to 
testify to them, 278 

May have read to him evidence at a for¬ 
mer trial, 278 

WORDS AND PHRASES: 

Meaning explained by parol evidence, 
122-126 

WORK (see also Acceptance ; Engineer 
OR Architect) ; 

Contract for, not within statute of 
frauds, 106 

WRITINGS : 

Of an author, copyright in, to when an 
employee, 219 

WRITTEN CONTRACTS (see also Con¬ 
tracts) : 

Certain contracts required to be in writ¬ 
ing by statute of frauds, 98-111 
Embodiment of prior parol agreement, 
91, 97, 183 

Cannot be changed by parol proof, 122- 
126 

Modified by parol agreements, 130-131 



